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introduction

The Brown v. Board of Educatitigation, and the Supreme Court decision
that it produced, have cast a long shadow over the legal historiography of the
civil rights movement. Thérown litigation has become the lodestar for a
“legal liberal” interpretationof civil rights history? Its core elements have
become familiar: courts as the primangires of social transformation; formal
conceptual categories such as rightal formal remedies such as school
desegregation decrees, as the principachanisms for accomplishing that
change; and a focus on reforming pubhstitutions (or, in some versions,
public and private institutions withdumuch distinction) as a means of
transforming the larger sociefyLegal liberalism, of course, is an ideal type,
and scholars have given varying emphé&sés core elements in their accounts
of civil rights law and politics. Nonetheless, the legal history of civil rights has
been written with theBrowndecision at its centerpiece, telling the story, in
effect, of the antecedentand consequences Bfown Civil rights history
remains, at its core, the story of hérican-American communities, and the
lawyers and organizations that supported them, struggled to overtessy v.
Fergusqhattack de jure segregation, prodtioe triumph of legal liberalism in
Brown and effectively implemeBrowris antidiscrimination mandate.

I will argue in this Article that the legiberal interpretation of civil rights
history is a myth—at least as it applieshe African-American civil rights bar
during the period between World War | arld That is, this interpretation is

1. 347 U.S. 483 (1954ge alddrown v. Bd. of EducBrown 1), 349 U.S. 294 (1955) (deciding
the question of remedy).

2. In choosing to name it “legal liberalisnh,@mploy Laura Kalman’'s terminology rather than
leftist scholars’ preferredrm, “liberal legalism.Sed AURA KALMAN, THE STRANGE CAREER
OF LEGALLIBERALISM (1996); Wendy Brown & Janet Halleptroductiono LEFT LEGALISM/
LEFTCRITIQUE 1,5-7(Wendy Brown & Janet Halley eds., 2002).

3. Perceptive observers have recognizeddivdtrights protest in the era befoBrownalso
targeted discrimination by putatively ipate entities such as common carriers and
innkeepers, all-white politicabrganizations, neighborhoodssociations that employed
racially restrictive covenantgnd discriminatory unionsSee, e.,gMARK V. TUSHNET,
MAKING CIVIL RIGHTS LAW: THURGOOD MARSHALL AND THESUPREMECOURT, 1936-1961t
67-115 (1994). A preoccupation with the attackublic institutionsnonetheless dominates
the scholarship.

s 163 U.S.537 (1896).

5. See infr@art |. Here | refer principally to Aé@n-American civil ghts history, which
accounts for the bulk of the Ilisture. There are other variantSee, e.glaN F. HANEY-
LOPEZ RACISM ONTRIAL: THE CHICANO FIGHT FOR JUSTICE (2003).
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less an engagement with the complicat®il rights politics that had emerged

by the middle of the twentieth centutthan a historical interpretation that
helped scholars, commentators, and civil rights lawyers themselves make sense
of American politics in the late twentieth century.

The first group of scholars who studied the interwar generation of black
lawyers charted a variety of objectives for these lawyers’ professional practice.
But in the aftermath othe NAACP’s success Brownand its companion
cases, led by a predominantly Africamerican legal team, the prevailing
conception of those lawyers began dbange: Both historians and legal
scholars began to imagine instead thegal liberalism had been the primary
object of their efforts. By the 197@lse new interpretation was in full bloom,
with a spate of books and articles chating what was assumed to be the legal
liberal struggle of African-Americanwgers, civil rights organizations, and
local communities that achieved its longstanding objectiBeawn

By the late 1970s, the new interpretation of civil rights history was
generating its own counter-literature, wighvariety of scholars critiquing legal
liberalism as a limiting rather than enwpatory approach to law and social
change. Leftist scholars, many associatighl the Critical Legal Studies (CLS)
movement, focused mainly on rights-talk and Supreme Court decisionmaking
in the aftermath oBrown They argued that the abstract, contradictory, and
unstable nature of the legal libesafi that took shape in and after tBeown
decision limited the effectiveness thlat rights discourse as a means of
changing the status qufoA somewhat different group of scholars critiqued the

6. See, e,dAlan FreemarAntidiscrimination Law from 1954 to 1989: Uncertainty, Contradiction,
Rationalization, Denjéh THE PoLITICS OFLAW: A PROGRESSIVECRITIQUE 285 (David Kairys
ed., 3d ed. 1998); Lani Guinidfrom Racial Liberalism to Racial LiteBroyvn v. Board of
Educationand the Interest-Divergence Dile@indAm. HisT. 92 (2004); Reva Siegalhy
Equal Protection No Longer Protects: The Evolving Forms of Status-Enforcing &8ate Action
StaN. L. REV. 1111, 1129-48 (19%8e aldoerrick A. Bell, Jr., Brown v. Board of Education
and the Interest-Convergence Dile88nBhRv. L. REv. 518(1980) [hereinafter Bell,The
Interest-Convergence DilemBat sed®keva B. SiegeEquality Talk: Antisubordination and
Anticlassification Values in Constitutional StruggBsoeserl17 kRv. L. REv. 1470 (2004)
(arguing for the emancipatory potential dhe rights discourse mobilized in and
immediately afterBrowr). See generaluncan KennedyThe Structure of Blackstone’'s
Commentaries, 28 BF. L. REv. 205 (1979) (critiquing the liberal legal theory more
generally); Mark TushnetAn Essay on Righé® Tex. L. REv. 13631984) (critiquing rights
discourse more generallyQritical race theorists responded to the CLS version of these
critiques with both sympathy and the cention that CLS had underestimated the
pragmatic usefulness of rights. Thus, the wofkmany scholars lies on both sides of the
debate between CLS and Criti€dce Theory on this issuBeeCRITICAL RACE THEORY:
THE KEY WRITINGS THAT FORMED THE MOVEMENT (Kimberlé Crenshaw et al. eds., 1995).

259



THE YALE LAW JOURNAL 115:256 2005

practice of public interest lawyeritigat grew up after the success of Brewn
litigation as ineffective in achiegnits objectives, counterproductive in
diverting resources away from progsese goals, and conservative in
reinforcing the power of existing irttional arrangements and structures of
subordination’

In 1991, yet another critique of legal liberalism emerged with the
publication of Gerald Rosenbergréie Hollow Hopélhis newer critique was
neo-institutionalist® shifting the focus away from rights-talk and lawyers’
practices to institutions—the interamtis between courts, legislatures, and
public opinion—and its overwhelming s&age was of institutional constraint
in the civil rights arend.Rosenberg argued that the Supreme Court’s decree in

The work of Derrick Bell is difficult to categge as a whole and contains elements that
support all the critiques of legal libsan that are outlined in the tex§ee, e.gDERRICK

BELL, SLENT COVENANTS. BROWN V. BOARD OFEDUCATION AND THE UNFULFILLED HOPES

FOR RACIAL REFORM (2004) [hereinafter BLL, SLENT COVENANTS]; Derrick A. BellBell, J.,
Dissentingin WHAT BROWN V. BOARD OFEDUCATION SHOULD HAVE SAID: THE NATION’S

ToP LEGAL EXPERTSREWRITE AMERICA'S LANDMARK CIVIL RIGHTS DEcCISION 185, 185-200
(Jack M. Balkin ed., 2001) [hereinafter B&issentirlg Bell, The Interest-Convergence
Dilemma supra Derrick A. Bell, Jr.Serving Two Masters: Integration Ideals and Client
Interests in School Desegregation Liti@&tide L.J.470(1976) [hereinafter BellServing

Two Mastets

7.  SeeMICHAEL W. MCcCANN, TAKING REFORM SERIOUSLY. PERSPECTIVES ONPUBLIC INTEREST
LIBERALISM (1986); SUART A. SCHEINGOLD, THE PoLITICS OF RIGHTS: LAWYERS PuBLIC
PoLicy, AND PoLITICAL CHANGE (1974); BellServing Two Mastessipranote 6.

8. | call it neo-institutionalist to distinguisiht from older work that also focused on the
Supreme Court as the centerpiece of civil rightolarship, although h a different set of
concernsSee, e.,gLOREN MILLER, THE PETITIONERS. THE STORY OF THE SUPREME COURT
OF THEUNITED STATES AND THENEGRO (1966).

9. SeéVliIcHAEL J.KLARMAN, FRoM JM CrRow TO CIVIL RIGHTS: THE SUPREME COURT AND THE
STRUGGLE FORRACIAL EQUALITY (2004); GERALD ROSENBERG THE HoLLow HoPE CAN
COURTS BRING ABOUT SocIAL CHANGE? 339 (1991); Davison M. Dougla$e Limits of Law
in Accomplishing Racial Change: School Segregation iBrdvenerth 44 UCLAL. REV.

677 (1997). Much of the institutialist thrust of this work hdibeen anticipated in the 1970s
and 1980s critiques of publinterest lawyeringseesupranote 7, as well as in an even older
tradition in political scienceSeeRobert A. Dahl,Decision-Making in a Democracy: The
Supreme Court as a National Policy-Mék&PuB. L. 279(1957) Mary Dudziak gave the
neo-institutionalists support, tlough that was not her primary objective, by emphasizing
that theBrowndecision fit in with Amer&n foreign policy objectiveSeéMARYL. DuDzIAK,
CoLD WAR CiviL RIGHTS: RACE AND THE IMAGE OF AMERICAN DEMOCRACY (2000). For
subtle rejoinders to the emerging neo-insiibmialist distinction b&veen litigation and
other forms of protest, see Robert Jerome Gleniidm Role of Law in the Civil Rights
Movement: The Montgom@&ys Boycott, 1955-1%Taw & HisT. ReEv. 59 (1991); and
Randall KennedyMartin Luther King’s Constitution:LAgal History of the Montgomery Bus
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Brownwas largely ineffective until the executive branch and Congress began to
support civil rights reform a decadiater. He concluded that black
communities and the NAACP had misplatieeir resources by relying on legal
liberal transformation and shouldiave supported lobbying, community
mobilization, and direct action instedd.

More recently, Michael Klarman siageneralized Rosenberg’s argument
that the civil rights advances of the lateentieth century had little to do with
court decrees and much more to do with social phenomena and trends that
occurred largely outside of the balsof judicial action, and th&rownhelped
mobilize opponents of integratidiiKlarman argued that betwedMessynd
Brown Supreme Court decisions in the civghits arena were largely in accord
with public opinion, and the Court’s dexs, for the most part, were effective
only where public opinion supported therm fact, he asserted, the principal
short-term effect oBrownitself was to inspire a white segregationist backlash
in the South™? A related line of scholarshims combined the argument that
courts rarely push social changeeath of contemporary mores with the
assertion that the legal liberal faith desegregation remedies helped destroy
intraracial institutions, such as segreghtschools, that served a salutary
purpose in local African-American communitt2®errick Bell has taken this

Boycoft98 YaLe L.J.999 (1989). Both argue convincingly that (1) the Montgomery bus
boycott intertwined litigation and extrajudicigrotest action, (2) th turn to litigation
actually radicalized the pootters, and (3) withouBrownthe boycott most likely would not
have succeeded.

10. Se®OSENBERG Ssupranote 9, at 39-169, 336-39.

n  For Rosenberg’s earlier and less-develomsion of Klarman’s argument, séeat 157-69,
341-42.

12. SeeKLARMAN, supranote 9, at 344-62. Klarman did concede, however, that the
segregationist backlash helped advance therigihts movement’'s goals. He argued that
when segregationists overplayed their hamisepressing civil rights demonstrators a
decade later, nationaentiment was mobilizedehind desegregationSeeMichael J.
Klarman, Brown Racial Change, and the Civil Rights Move@teiva. L. REV. 7 (1994);
Michael J. KlarmartlowBrown Changed Race Relations: The Backlash8héais. HisT.

81 (1994).

13. See, e, gBeLL, SLENT COVENANTS, supranote 6; DaviD S. CECELSK| ALONG FREEDOM
RoaAD: HYDE COUNTY, NORTH CAROLINA, AND THE FATE OFBLACK SCHOOLS IN THE SOUTH
(1994); Bell Dissentingsupranote 6; Bell,The Interest-Convergence Dilesupaanote 6, at
532; BellServing Two Mastessipranote 6. For examples of recent historical writing in this
vein, see Adam Faircloughhe Costs &rown: Black Teachers and School Integrafiah
Awm. HisT. 43 n.1 (2004) (citing examples of suchdristl writing). For a challenge to this
interpretation of the relation between dgssgation litigation and intraracial African-
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argument so far as to claim thatettCourt should have rejected tBeown
lawyers’ claims and instead vigorously enforced separate-but*8qual.

By the time of the fiftieth anniversary Bfownin 2004, much of the thrust
of the leftist and neo-institutionalistitiqgues had become mainstream. Indeed,
a central message of the books and sgiappublished to commemorate that
occasion was of civil rights lawyers and organizations that were wedded to a
legal liberalism that had apparently triumphedBrown only to be frustrated
in its aftermath>

The background assumption underigi the critiques of both the neo-
institutionalist and leftist scholars wathat there existed a vibrant legal
liberalism that had come into being by mid-century, with its greatest exemplar
being theBrowndecision and the struggle to implement®fThat struggle, it
was assumed, was the product, in paift,the apparent successes of a civil
rights movement wedded to rights, courts, and an attack on de jure
segregation. Indeed, the central debdtes have occupied these scholars—
rights as tools for reform versus righas supports for the status quo, and
courts as engines of social changeugeesurts as powerless institutions—only
make sense given this background assumption.

In this Article, | will analyze the inteltitual and cultural history of African-
American lawyers and civil rights patdi between the First and Second World
Wars without the background assumption legal liberalism. In the standard
interpretation of civil rights history, #hinterwar period is the formative era for
modern civil rights politics. During #t period, the African-American lawyers
who would take charge of the NAACP’ giitiion came to the bar, established

American institutions and groups, see Tomiko Brown-Nagace as Identity Caricature: A
Local Legal History Lesson in the Salience of IntraraciallGorfist L. Rev. 1913 (2003).

14. SeeBELL, SLENT COVENANTS, supranote 6, at 20-28; BelDissentingsupranote 6;see also
Alex M. Johnson, JrBid Whist, Tonk, andnited States v. Fordic&/hy Integrationism Fails
African-Americans AgaBil GL. L. Rev. 1401, 1409 (1993) (calling tBeownlitigation and
remedy “a mistake”).

15.  See, €,gHERYLL CASHIN, THE FAILURES OF INTEGRATION: HOW RACE AND CLASS ARE
UNDERMINING THE AMERICAN DREAM (2004); GHARLES J. OGLETREE JR., ALL DELIBERATE
SPEED REFLECTIONS ON THE FIRST HALF CENTURY OF BROWN V. BOARD OF EDUCATION
(2004); Jack M. BalkinWhat Brown Teaches Us About Constitutional THbiA. L. REV
1537 (2004); Nathaniel R. Jon€ke Judicial Betrayal of Blacks—Again: The Supreme Court’s
Destruction of the Hopes RaisBdolmyn v. Board of Education, 3®AbHAM URB. L.J.109
(2004). See generalpund TableBrown v. Board of Educatiorrifty Years Afted1 JAM.
HisT. 19 (2004); SymposiunBrownat Fifty 117 HRv. L. REv. 1302 (2004).

16. SeeKALMAN, supranote 2, at 2 (arguing that the success ofBtmvnlitigation was the
greatest exemplar of legal liberalism).
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themselves in practice, displaced the white lawyers who handled the NAACP’s
early cases, and secured the first of the Supreme Court precedents that are
thought to have laid the groundwork f&rown If there is anywhere that the
antecedents of legal liberalism should be found, it would be in these lawyers’
practices during this period.

I will argue, however, that the professal project of the African-American
bar during this formative era encongsad far more than the creation of a
juridically cognizable right to be fre®f segregation. In fact, that project
generated disputes within civil rights lgizs and arguments about law, social
change, and African-American identityattfar exceed the scope of the debates
that have animated standard legal higsrof the civil rights movement, or the
more recent work of its leftist and newstitutional critics. | will argue that
legal liberalism should be abanddneas an organizing principle for
understanding civil rights history in éhinterwar period. Altbugh the analysis
presented here ends during World War I, | will suggest that scholars should
also be wary of concludi, as recent work hasgested, that a pervasive,
coherent, and unsophisticated legdilelalism had taken shape within civil
rights politics by the time of thBrowndecision. If that is so, the scholarly
debates that have been premised, in,pamt this assumption should also be
reframed.

One methodological shift that this Arigctalls for is a shift in the locus of
civil rights law and politics. Traditionadlccounts have incorporated the legal
liberal assumption that the locus of cinghts lawyering lies in rights claims
directed at the state and, in particular, at the Supreme Court. That, in turn, has
generated a static view of civil rights history in the work of many of the
revisionists, who tend to see civil rights history as the story of status
relationships perpetuating themselves over time due to the malleability of
judicial deployment of rights discours®, of court powerlessness making itself
manifest over time. As such, this view seems out of step with recent legal
history and law-and-society scholarshiphich has argued that the terrain of
legal contestation, conflict, and cooptat extends far beyond the bounds of
formal legal institutions.”In this Article, | attempt to carry forward the project

17.  See, e,gWILLIAM E. FORBATH, LAW AND THE SHAPING OF THEAMERICAN LABORMOVEMENT
(1991); HENDRIK HARTOG, MAN AND WIFE IN AMERICA: A HISTORY (2000); LAW IN
EVERYDAYLIFE (Austin Sarat & Thomas R. Kearns ed€993);DyLAN C. PENNINGROTH,
THE CLAIMS OF KINFOLK: AFRICAN AMERICAN PROPERTY AND COMMUNITY IN THE
NINETEENTH-CENTURY SOUTH 131-61(2003); AMY DRU STANLEY, FROM BONDAGE TO
CONTRACT: WAGELABOR, MARRIAGE, AND THE MARKET IN THE AGE OFSLAVE EMANCIPATION
(1998). In a related vein, a wave of new schkbip on the legal profession has identified a
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of this newer work. For instance, | reeo vibrant strands of voluntarist and
Marxist civil rights politics during thinterwar era that defined themselves in
opposition to legalist claims on stapower. These strands called for a quite
different idea of the role of civil righiawyering and politics than is recognized
in the traditional literature.

The approach that | employ here alm®aks with traditional accounts of
civil rights law during this period by focusing not on the NAACP’s national
office, but rather on the legal consciousness that the African-American civil
rights lawyers developed in their ownofgssional lives and carried with them
into their NAACP work. Traditional civirights histories have treated civil
rights lawyers outside the nationalffice as “cooperating attorneys,”
implementing strategies that had thairigins in the NAACP’s desegregation
litigation. These lawyers, however, wereirs to a tradition of professional
identity and civil rights strategy thdtegan long before the founding of the
NAACP. Most of them interacted with eaather in black lawyers’ professional
groups, and many articulated visions lmbck citizenship—including what |
will call “race uplift"—that remain invisible within a framework that focuses on
the national office and its presumed gigle to invalidate de jure segregation.

Part | of this Article charts the making of the legal liberal interpretation of
civil rights lawyering and politics. largues that this interpretation only
appeared in the aftermath &rown and that, prior to thatdecision, the
scholarly literature charted a variety ofealives for the civil rights bar, none
of which encompassed legal liberalism.

Part 1l examines the African-Amait bar between Reconstruction and
World War 1, arguing that the prafssional identity that the prrown
generation of civil rights lawyers infited from their predecessors was not
legal liberal in orientation, but raér focused as much on building up
intraracial African-American institigins as on attacking segregation.

Part 11l examines the period between World War | and the beginning of
the New Deal, arguing that many of theikrights bar leaders in this period
continued to adhere to race uplift, panerly its voluntarist strand. It also

rich world of reform-lawyering practices that dot match the legal liberalism that has been
subject to such vigorous critiqugee, e.gMichael McCann & Helena SilversteiRethinking
Law’s “Allurements”: A Relational AnalySs@al Movement Lawyers in the United 8tates
CAUSELAWYERING. PoLITICAL COMMITMENTS AND PROFESSIONALRESPONSIBILITIES261, 266
(Austin Sarat & Stuart Scheingold ed998); Charles F. Sab & William H. Simon,
Destabilization Rights: How Public Law Litigation SuddeeddRrv. L. REv. 1015 (2004);
Ann Southworth,Lawyers and the “Myth of Rights” in Civil Rights and Poverty dtice
PuB. INT.L.J.469(1999).
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challenges the scholarly perception of Charles Houston’s “social engineering”
view of reform lawyering. Houston’s approach influenced many of his students
and associates at Howard Law School, including Thurgood Marshall. 1 will
argue that, rather than primdyi preparing the ground foBrown as is often
assumed, Houston’s vision was inityalnore voluntarist than legalist, and
focused more on training lawyers for intraracial institutional work than on
training a cadre of lawyers who wd attack de jure segregation.

Part IV examines the period between the onset of the Great Depression and
the beginning of World War Il. The cwentional story of civil rights
lawyering during this period focuses on efforts to secure the initial court
precedents for an eventual attack oriatagegregation in public institutions,
culminating inBrown This Part reframes the period as one in which civil rights
attorneys such as Charles Houston &iidliam Hastie began formulating an
attack on private discrimination in theblar market. It does so by relating the
civil rights lawyers’ efforts to a laveform movement whose objectives are
usually seen as opposed to those of the civil rights bar—legal realism.

Part V argues that the professional pro@che civil rights bar of the late
1930s was closely aligned with the ecanaritizenship guarantees of the late
New Deal. As World War Il began, the leaders of the African-American civil
rights bar argued that the future tifie civil rights movement lay in cross-
racial, class-based economic allianagh whites rather than in legalist
transformation through the courts.

i. the making of a legal liberal interpretation

The legal liberal interpretation of civil rights lawyering and politics
emerged only after the apparent sucagfsa particular mode of civil rights
lawyering in theBrownlitigation. Scholars and commentators who wrote in the
era befordBrownand examined the African-Ameasn bar mapped a variety of
political objectives, allegiances, and argota taking place within the world of
black lawyering and middle-class African-American politics. All that began to
change after th8rowndecision. Both historians and legal scholars began to
imagine that something likBrownhad always been the central objective of the
black bar in the era of segregation. The new interpretation—which was, in fact,
created with the help of African-American lawyers with direct experience with
the complicated civil rights politicef the interwar period—would define
scholarly agendas forégmext half-century.

The first attempt to grapple with the professional project of the generation
of black lawyers that came to the bar after World War | was Charles Hamilton
Houston’s 1928 survey of the African-@moan legal profession. The principal
challenge that Houston—tHest black editor of thédarvard Law Revieand
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future Vice-Dean of Howard Law Smbl—grappled with was neither rights
advocacy nor transformative litigatiobut rather the relationship between
black lawyers and African-Americabusiness interests. While briefly
mentioning that litigating “case[s] ofliscrimination or oppression” was an
important function of the black bar, lievoted far more space in his report to
outlining the ways that black lawygecould aid in business developméht.

Six years later, Carter G. Woodsoflse Negro Professional Man and the
Communitythe most comprehensive study of black professionals of the era,
adopted a similar framework. In againg how those lawyers were helping
African-American communities, Woods&ocused on black lawyers’ service to
intraracial institutions rather than reform litigatidd Even Philadelphia lawyer
Fitzhugh Lee Styles—who represented the legalist pole of the postwar black
bar—hedged his bets when it came t® ttansformative potential of litigation.
Styles hoped that his 1937 bodkgroes and the Lawould help “spur us on to
unceasing efforts in the Courts totaim and defend our rights”; but, he
argued, when litigation ran up agaings limits, “we must seek legislative
remedies for the remaining social isiiges” by mobilizing black voting
strength?® In sum, Styles argued that onlitigation weddd to political
mobilization could transform black citizenship.

Social scientists following up Howst's and Woodson’'s efforts came to
similar conclusions. William Hale’s 1949 unpublished dissertafibe, Career
Development of the Negro Lawyer in Chieagest social scientific study of the
black bar to be condigrl before the 1970s, almost never mentioned
antidiscrimination work when discussintpe career motivations, practices,
community perceptions, and future dflack lawyers in the locale that

18. Charles Houston, Tentative Findings re Negawyers 3, 7-9 (Jan. 23, 1928) (revised copy)
(unpublished manuscript, on file with ¢hLaura Spelman Rockefeller Memorial Papers
(LSRMP), Rockefeller Archive Center, Skeeplollow, N.Y., Series 3.8, Box 101)
[hereinafter Houston, Tentative Findings (revised copy3ge als€harles Houston,
Findings on the Negro Lawyer (May 3,289 (unpublished manuscript, on file with
LSRMP, Series 3.8, Box 101) [hereindfteuston, Findings on the Negro Lawye@harles
Houston, Tentative Findings re Negro Wwgers (Jan. 23, 1928) (uncorrected copy)
(unpublished manuscript, on fileith LSRMP, Series 3.8, Box 101). There are actually three
somewhat different versions of the reporthalgh scholars have often focused on the
tentative revised draft because a copy of alde available in the Roscoe Pound Papers at
Harvard Law School.

19. SedCARTER GODWIN WOODSON, THE NEGRO PROFESSIONALMAN AND THE COMMUNITY , at
v, 240-49 (1934).

20. Fitzhugh Lee Style®edicatioto NEGROES AND THELAW, at v, v(Fitzhugh Lee Styles ed.,
1937).
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contained the largest population of bldalyers of any city in the nation, as
well as the second largest population of such lawyers with major civil rights
litigation experiencé! The legal liberal interpretain was also absent from the
three most comprehensive pre-1950s saciaehce studies of African-American
life and the place of the professabrclass within it: Gunnar Myrdal’'&n
American Dilemm&t. Clair Drake and Horace CaytoBlack Metropojisind

E. Franklin Frazier$he Negro Familll three studies lumped black lawyers

in with a relatively undifferentiated Aéan-American professional class that
was as much, if not more, concerned with maintaining its own position at the
apex of black life as with using itsofgssional skills to eliminate de jure
segregation. Myrdal in particular notehe deep ambivalence among middle-
class blacks about attacking segregation, arguing that many favored intraracial
institutions. Myrdal, like Drake and Cayton, duly noted the strong support
among the traditional black middle cldssthe NAACP’s program of litigation
and lobbying, but both works sharetthe conclusion that the traditional
bourgeoisie, including the black bar, would not be at the helm of any project
for a radical reconstruction of race relatiéhs.

Views about the black bar began t@mfpe in the wake of the NAACP’s
victory in Brown v. Board of Educatishich was planned and executed by a
predominately African-American legahie. For instance, the first major post-
Brownsurvey of the mid-century black ba&, Franklin Edwards’s 1959 study
of Washington, D.C. black professionals, entitldte Negro Professional Class
noted that “[t}he conception of the Negilawyer as a champion of the group,
reinforced in recent years by the draimatuccesses in the Supreme Court, has
done much to create a new image of the Negro’s place irfl&eWwards
argued that the successes of indivicdiatk lawyers had done much to reverse
prior perceptions of them, and thdfp]erhaps the single outstanding
personality in this respect . . . was Charles Houstbn.”

As Edwards’s account indicates, GésuHouston was key to the emergence
of the new interpretation of the blackitirights bar. He inspired his former

2. William Henri Hale, The Career Development of the Negro Lawyer in Chicago 44-149
(Sept. 1949) (unpublished Ph.D. dissertation, Mersity of Chicago) (on file with the
University of Chicago Library).

22. See&T. CLAIR DRAKE & HORACER. CAYTON, BLACK METROPOLIS A STUDY OFNEGROLIFE IN
ANORTHERN CITY 526-27, 730-46 (1945);HRANKLIN FRAZIER, THE NEGROFAMILY IN THE
UNITED STATES 322-26 (rev. ed. 1948); 2MBIAR MYRDAL, AN AMERICAN DILEMMA: THE
NEGROPROBLEM ANDMODERN DEMOCRACY 794-96 (4th ed. 1996).

23. G.FRANKLIN EDWARDS, THE NEGROPROFESSIONALCLASS137 (1959).
24. Id.
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students and colleagues at Howard L&ehool, including Thurgood Marshall
and William Hastie, to do reform work. He followed up his service at Howard
with a post as a full-time staff lawykr the NAACP. He was also selfless and
sacrificing—so much so that friends amdhtives believed &t his exhausting
schedule of reform activities contribdtéo his untimely death in April 1950,
just six weeks before the Court handed down its key decisions in the last of the
NAACP’s major prérown desegregation cases. Four years later, former
students, associates, and colleagues of Houston would make up much of the
team that succeeded in having schesgregation declared unconstitutional.
He was in many ways, as William Hastinously eulogized him, “the Moses
of that journey,” a prophet who would le&is people to the promised land but
not enter in himself?

The question was, which journey? Tiezovery of Charles Houston as an
exemplary lawyer and public figure in the aftermatfBdwnmade it natural
that scholars and friends remembered his career—and by extension the careers
of his generation of black lawyers—as a continuous set of activities whose
unifying theme was a desire to ptag something like the resultBrown The
process began as early as 1963, wheraldine Segal completed the first
monographic study of Girles Houston’s careé&tsubsequently published in
slightly revised form under the titln Any Fight Some F#iISegal's study
shared many elements with subsequéntrpretations of the mid-century
black bar, and in fact defined the nparadigm: (1) that “discrimination” or
“segregation” was the evil to bevercome—either primarily in state
institutions, or in public and privatéfe without much distinction, (2) that
litigation was the primary means of such transformation, and (3) that the
professional project of the African-Arngan civil rights bar was relatively
unchanging over time, with Houstoand his generation carrying forward a
single civil rights vision from the bewjiing of their professional lives to its
fruition in Brown

Some of the more influential efforts to erect the legal liberal model came
from the African-American civil rightsabitself. William Hastie's invocation of

25.  William H. Hastie,Charles Hamilton Houston (1895-1830HE Crisis364, 365 (1950). For
a similar view, see Unattributed Obituary foharles Hamilton Houston (transcript on file
with the Charles H. Houston Papers (CHHPMoorland-Spingarn Research Center,
Howard University (M-SRC), Box 163-1).

26. Geraldine R. Segal, A Sketch of the lofeCharles Houston (1963) (unpublished M.A.
thesis, University of Pennsylvaniah file with the University of Pennsylvania Library).

27. GERALDINER. SEGAL IN ANY FIGHT SOME FALL (1975).
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Houston as “the Moses of that jougieencouraged even Houston's former
friends and associates to remember, desafter he beganshieform efforts,

that those efforts were primarily directed at producingrawn v. Board of
Education In 1963, for instance, Thurgood Marshall would summarize
Houston’s achievements to Geraldine $dxyawriting that “the fruits of his
teachings can best be measured byddmitted facts,” (1) that the NAACP’s
legal work from 1933 up to the present time was the product of Houston's
efforts, and (2) that nearly all the lawyers who argBesivnhad been taught

or influenced by HoustoR®

All of this was true, but Marshall's aalections also subtly shaded the
central story of Houston’s professiond linto a continuougffort to achieve
something like theBrowndecision. By the late 1970s, Marshall remembered
that he, Houston, William Hastie, andeon Ransom began to work out “this
attack on the segregated schodtem” while he was in law schd8IWhen
Oliver Hill, Marshall's law school classmate, published his important
autobiography in 2000, Hill rememberedaththe reason he went to law school
was to “challenge the constitutiongliof the Virginia segregation law¥.’No
one would deny that Hill, Marshalklouston, and other post-World War |
black lawyers entered their professiothvan abiding desire to do something
to improve the lot of their fellow Africaimericans, or that some part of that
desire encompassed public law litigatiHowever, as the succeeding sections
of this Article will show, the professiahvision of the interwar black bar
encompassed far more than legal liberalism.

Perhaps the strangest convert to thgalist vision among the members of
the preBrowngeneration was Los Angeles lawyer Loren Miller. Two decades
before Brown Miller had been an inveterate critic of the NAACP’s use of
litigation, and of Houston’s hiring as its chief lawyer in T93B. the
intervening years, however, Miller had bedsorbed into civil rights litigation
efforts, earning a trip to the Supren@ourt to argue the racially restrictive
covenant cases alongside Houstonurflood Marshall, and other attorneys
affiliated with the NAACP. By 1966, when Random House published his legal

28. Se&egalsupranote 27, at 67-68.

29. THURGOOD MARSHALL, The Reminiscences of Thurgood MamsHEHURGOOD MARSHALL:
His SPEECHES WRITINGS, ARGUMENTS, OPINIONS, AND REMINISCENCES 413, 416 (Mark V.
Tushnet ed., 2001).

30. OLIVER W. HILL, SR., THE BIG BANG: BROWN V. BOARD OFEDUCATION, AND BEYOND: THE
AUTOBIOGRAPHY OFOLIVERW. HILL, SR. 76 (Jonathan K. Stubbs ed., 2000).

31.  Sedoren Miller,How Left Is the NAACREwW MAsSseS July 16, 1935, at 12.
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history of race relations, entitldthe PetitionerMiller cast the Supreme Court
as the *“guardian” of black citizdng, and African-Americans as its
“ward[s].”** He now defended the NAACP’s legal strategy as principled and
well thought-out, and celebradl “the rise of a corps t#lented and resourceful
young Negro lawyers” and other professionals dedicated to litigation that
would make segregation disapp&aFew interpretations of civil rights history
could be as persuasive as one writhy a prominent lawyer with direct
experience of that history.

When Richard Kluger'sSimple Justieghe most influential historical
account of civil rights law dnpolitics in the era befot@rownr—was published
a decade lateit, adopted both Miller's chrorlogy and his framework. Kluger
brought a journalist’s eye for detailwdat he called “Black America’s Struggle
for Equality,” but also popularized the new paradigm by defining the core of
the struggle as the effort to overtuPtessgnd achiev8rown* Mark Tushnet
followed up Kluger's efforts witithe NAACP’s Legal Strategy Against Segregated
Educationin which Tushnet outlined a we range of debates among the
NAACP staff, its lawyers, and its fusrd. However, by focusing on “the
constraints placed on litigation strategy by organizational needs,” Tushnet’s
work implicitly reinforced the prevailg tendency to focus on problems of
juridical strategy within the legalist paradigm rather than question the
paradigm itself® Genna Rae McNeil'&roundwork: Charles Hamilton Houston
and the Struggle for Civil Rigtiie definitive account of Houston’s life, skirts
the bounds of the legalist paradigm meny points. Yet, with a title that
suggests that the main story of Houstwas his laying the groundwork for
Brown and with an introductory quotation from Thurgood Marshall to the
same effect, McNeil's work may leasaders with the impression that it
supports rather than challengte legalist interpretatiof® These new works
were rich and complex, but also placedBhawnlitigation at the center of civil

32. LOREN MILLER, THE PETITIONERS. THE STORY OF THE SUPREME COURT OF THE UNITED
STATES AND THENEGRO 8, 259-60 (1966).

33. Id.at 260.

34. RICHARD KLUGER, SMPLE JUSTICE. THE HISTORY OFBROWN V. BOARD OFEDUCATION AND
BLACK AMERICA’'S STRUGGLE FOREQUALITY (1976).

35. MARKV.TUSHNET, THE NAACPSLEGALSTRATEGYAGAINST SEGREGATEDEDUCATION, 1925-
1950at xi (1987).

36. GENNA RAE MCNEIL, GROUNDWORK: CHARLES HAMILTON HOUSTON AND THE STRUGGLE
FORCIVIL RIGHTS 3 (1983).
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rights history in a way that helped cement the scholarly and public perception
that legal liberalism was the centaaimating vision of that movement.

Consider, for instance, three higtal interpretations that will be
challenged later in this Article. The fiis the tendency to view the historical
works of the 1970s and 1980s as stamdor the proposition that Charles
Houston’s famous “social engineerirgghool of black lawyers at Howard Law
School was primarily intended to prace lawyers who would attack de jure
segregation. As one recent scholar has asserted: “Houston believed that the
campaign against the separate-but-equal doctrine must be led by an elite core
of black lawyers specially trained as ‘social engineers’ for black rights. To that
end, Houston ruthlessly transformed Howard Law School 37 .”

The second interpretation has been farth by scholars who accept the
traditional identification of civil rightgrotest with claims against the state.
These scholars have argued that litigaticas the only avenue of legal protest
available to African-Americans, who werecluded from fullparticipation in
other institutions of governmerit A third interpretation has been put forward
in the leading historical interpretatiasf the twentieth-century American bar,
which argued that “civil rights” for thblack bar was composed of a different
set of issues than the economic citizenship issues that occupied the energies of
the New Deal reformer¥.

37. David B. Wilkins,Social Engineers or Corporate TRmae/h v. Board of Educatioand the
Conscience of the Black Corporaia Backe, LAw, AND CULTURE: REFLECTIONS ONBROWN
V. BOARD OF EDUCATION 137,137 (Austin Sarat ed., 1997) (endnote omittesde also
OGLETREE supranote 15, at 115 (“The time had cpideuston believed, to claim, to
demand, and to expect equal protection unither law, and through litigation the social
institution of law could be iitzed to challenge institutial racism effectively.”),AMEST.
PATTERSON, BROWN V. BOARD OF EDUCATION: A CiVIL RIGHTS MILESTONE AND ITS
TROUBLEDLEGACY12 (2001) (“Led by Charles Houstdts, passionate, demanding dean, the
school maintained high edu@atal standards. Marshall idolized Houston, who saw
litigation as the key to better divights . . . .”); Leland WareA Difference in Emphasis:
Charles Houston's Transformation of Legal Edugatibbw. L.J. 479, 483-84 (1989)
(“Houston intended to train a generation Bfack lawyers who would serve as generals in
the war against racidiscrimination.”).

38. Sed AWRENCEM. FRIEDMAN, AMERICAN LAW IN THE 20TH CENTURY 286(2002); KLARMAN,
supranote 9, at 164.

39. See)EROLD S. AUERBACH, UNEQUAL JUSTICE. LAWYERS AND SOCIAL CHANGE IN MODERN
AMERICA 210-171976). Of course, Auerbach’s accowas written before the full array of
historical works of the 197@sd 1980s had been published.
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Like the scholarship of the 197011d®80s, the work propounding these
three interpretations was often subtle and illuminatthigHowever, its
emergence signaled that an understanding of the conflicting objectives and
perceptions of black lawyers in the era of segregation—described in the pre-
Brownscholarly literature and even by Hbon himself—had been lost. In its
place, legal scholars, historians, and exgtarans of the civil rights politics of
that era had substituted the legal liddérderpretation. The remaining portion
of this Article contests this interpretation.

ii. setting the stage:
LOCHNER, the police power, and race uplift

The professional inheritance of ethpost-World War | generation of
African-American civil rights lawyevgas developed during the years between
Reconstruction and World War |, whethe first significant population of
African-American lawyers came toethbar. The central problem that the
leading black lawyers of that era grappled with was the erosion of the
citizenship rights guarantedxy postbellum civil rights laws and constitutional
provisions, symbolized in the histagicliterature by the Supreme Court’s
decision inPlessy v. Fergusdme leaders of the black bar adopted several
approaches to this problem. One relied on the judicially created doctrines,
made famous during theochneera®*that were intended to rein in exercises of
the police power. A second relied tre police power itself to argue for
extensions of state legislative powecombat private discrimination.

By the turn of the century, however, these lawyers had adopted a new
professional consciousness—race ugtiftce uplift narrowed the scope of the
black bar leaders’ constitutional and Iciights vision and increased attention
to cultural and institutional work tobe done within African-American
communities. As a result, when thespdVorld War | generation of black
lawyers came to the bar, it inheritecp@fessional vision that often focused
less on attacking de jure segregatamd more on using their professional
energies to further this intraracial work.

40. David Wilkins, for instance, has argued that Houston was aware of the value of racial loyalty
and intraracial organization, and that he swprobably acquainted with contemporary
arguments that litigation was ineffecti&e@Nilkins, supranote 37, at 141, 144.

4. | use the term llochneera” to refer loosely to the late-nineteenth- and early-twentieth-
century era in which the doctrines outlined iistPart were articulated and deployed by the
courts.
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A. Civil Rights Lawyers andltbehnerTradition

The first impulse of the postbellum African-American bar grew out of the
same set of concerns that produdked new judicial doctrines of thechner
era: that states would rely on thgolice power—their inherent power to
regulate for the sake of common hiealsafety, and morals—in ways that
overstepped constitutional bounéfsBlack attorneys feared that novel uses of
state power would be employed to coast the citizenship rights of African-
Americans. That worry quickly provedalid. Postbellum Southern state
governments enacted the infamous Bl&des to limit the civil rights of
freedmen and freedwomen, althougtongress quickly countered with the
Civil Rights Act of 1866, the Fourteenth Amendment, and the onset of a more
radical Reconstruction. As federal powened in the former Confederacy,
however, a segregationist legal imagination took shape. By the turn of the
century, Southern governments haghacted regulations requiring racial
separation in almost every aspect of civil and sociéf life.

The nation’s small corps of black attorneys recognized the danger and
began to formulate arguments that w@ protect African-Americans from
such measures. One of the earliest puasforward by John Mercer Langston,
the most prominent member of the nineteenth-century black bar and future
dean of Howard Law Scho8l.As early as 1865, Langston argued that black
citizenship rights were “not created bynstitutions simply, nor . . . uncreated
by them” but, rather, were “eonstituent element of manhootThis was the

42. For useful discussions of the police power, sea/A#D GILLMAN, THE CONSTITUTION
BESIEGED THE RISE AND DEMISE OFLOCHNER ERA POLICE POWERS JURISPRUDENCE(1993);
MORTON J.HORWITZ, THE TRANSFORMATION OFAMERICAN LAW 1870-1960THE CRISIS OF
LEGALORTHODOXY 27-30 (1992)and WiLLIAM J.NOVAK, THE PEOPLES WELFARE LAW AND
REGULATION IN NINETEENTH-CENTURY AMERICA 1-1§1996).

43. See, e, gERIC FONER, RECONSTRUCTION: AMERICA'S UNFINISHED REVOLUTION 1863-1874at
198-21(1988); C. VANN WOODWARD, THE STRANGE CAREER OFJM CrROwW 97-1023d rev.
ed.1974);Kenneth W. MacklLaw, Society, Identity, and the Making of the Jim Crow South:
Travel and Segregation on Tennessee Railroads,,1BY B&/BSoc. INQUIRY 37711999).

44. SeéWILLIAM CHEEK & AIMEE LEE CHEEK, JOHN MERCER LANGSTON AND THE FIGHT FOR
BLACK FREEDOM 1829-65(1989); JOHN MERCER LANGSTON, FROM THE VIRGINIA
PLANTATION TO THE NATIONAL CAPITOL (photo. reprint 1969) (1894).

45. John Mercer Langston, Citizenship and tBallot, Address Before the Colored Men's
Convention of Indiana (Oct. 25, 1868) FREEDOM ANDCITIZENSHIP 99, 11((photo. reprint
1969) (1883). The gendered language waacaaent, for the Reconstruction-era Congress
would reject arguments for extension of suffrage to won@=eEllen Carol DuBois,
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legal framework through which blackt@neys would argue for suffrage, as
well as for civil rights for African-Americans.

Black lawyers who encountered the problem of state power in the
postbellum era drew on the naturabhis tradition to argue that rights—
neither “created by” nor “uncreated by” positive law, as Langston put it—
limited certain types of state actidRost-Civil War black lawyers ran their
citizenship arguments through the clasgamut of natural rights frameworks,
including the language of ¢hDeclaration of Independent@the distinction
between alienable and inalienable rightsnd the attempt to expand the
private sphere of “liberty” protected by the Fourteenth Amendment from
arbitrary deprivation, as articulated by Justice Stephen ¥idldey relied on

Outgrowing the Compact ofR#hers: Equal Rights, Woman Suffrage, and the United States
Constitution, 1820-1878 JAM. HisT. 836 (1987).

46. Se€HARLESW. CHESNUTT, Resolutions Concerning Recent Southern QL&g@)geprinted
in ESsAYs ANCSPEECHESB8,88(Joseph R. McElrath, Jr. et ads., 1999) (arguing that state
tolerance for and endorsement of railroad segregation, exclusion from public
accommodations, and racial violence violatéfhé[ only legitimate ofect and use of any
government,” which “is to protéds citizens in the enjoymenf life, liberty and the pursuit
of happiness”); D. Augustus Straker, Addres€itizens’ Meeting at Bethel A.M.E. Church,
Detroit, Michigan (July 17, 1892 9 A.M.E.CHURCH REv. 188,188(1892)[hereinafter
Straker, Address] (condemning disfranchisement, discrimination in  public
accommodations, and lynching biting the protections of lifdiberty, and the pursuit of
happiness that ran back to the Declaratidd); Augustus Straker, Civil Rights, A Legal
Argument Delivered at the Detroit Bm the Civil Rights Case &Villiam W. Ferguson vs.
Edward GiedDecided in the Supreme Court, September, 1890, A.M.E.CHURCH REV.
264, 266 (1891) [hereinafterr&lter, Civil Rights] (arguing tht the rights enshrined in the
Fourteenth Amendment “do not depend uporatstes or even constitutions” for their
validity).

47. SeeD. AUGUSTUS STRAKER, THE NEW SOUTH INVESTIGATED 114(Arno Press 1973) (1888)

(asserting that the rights of gpsonal security, . . . personaldity, and the right of private
property” are pre-political and inalienable).

48. SeeCharles W. Chesnutt, Rights and Duties,e8ph to the Bethel Literary and Historical
Association, District of @umbia (Oct. 6, 1908)in ESSAYS ANDSPEECHES Supranote 46, at
252, 25mereinafter Chesnutt, Rights and DutiedRobert Browne Elliot, The Civil Rights’
Bill, Speech Delivered ineéhJ.S. House of Representatives (Jan. 6, 1BVH)ASTERPIECES
OF NEGROELOQUENCE 67,70 (photo. reprint 1970) (Alice Moore Dunbar ed., 1914); Aaron
A. Mossell,The Unconstitutionality of the Law Against Miscegen&tibhE CHURCH REV.
72,74-751888);D. Augustus StrakeiThe Negro in the Profession of 8 #wM.E.CHURCH
Rev. 178179(1891). Chesnutt acquired fame as aefisy but also passed the Ohio bar in
1887 and maintained a court reporting busineleswrote on law (and also wrote fiction)
throughout his life and considered himself a lawyer, although he was quick to acknowledge
that others with more experience in legal icachad greater knowledge of law than he. But
his career stayed well within the boundstia# colorful careers pursued by the post-Civil
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all these frameworks in arguing th#dte natural rights tradition protected
African-Americans’ right to accegsublic accommodations, vote, marry
interracially, and pursue their callimdree of race-based restrictidis.

By the late nineteenth century, bldukr leaders turned to a more forward-
looking set of legal tools to rein ingsegationist state power. Thomas Cooley’s
rejection of natural rights arguments fivor of the definitional limitations of
governmental power in his famous treat@enstitutional Limitatictibecame a
standard rhetorical device in the iivrgs, speeches, and occasional court
arguments of the black bar lead®rsOther black lawyers argued that
segregation laws lay outside the inherémits of the police power without
specifically citing Cooley’s argumentsStill other black lawyers argued that
segregation laws violated state or federal constitutional due process
protections, or alternatively that thesere unconstitutional class legislatith.

War black bar, and thus he will be treated in this Article as a laBgedoseph R.
McElrath, Jr. et al.Introductionto CHARLES W. CHESNUTT, ESSAYS ANDSPEECHES supra
note 46, at xxiii, xxvi (detailing Chesnutbar passage and his court reporting businessy;
also Charles W. Chesnutt, Some Requisitefs a Law Reporter, Speech to the Ohio
Stenographers’ Association, ydan, Ohio (Aug. 25, 1891)eprinted inESSAYS AND
SPEECHES supranote 46, at 84, 86 (detailing Chesnsittipinion that “[a] good law reporter
should be a lawyer” (emphasis omittedpharles W. Chesnutt, The Courts and the Negro,
Speech Delivered c. 1908 (1908),ESSAYS ANDSPEECHES supranote 46, at 262, 263
[hereinafter Chesnutt, The Courts and the Nejgfexamining the legastatus of African-
Americans, but acknowledging his ltations as a non-practicing lawyer).

49. On the classic natural rights argument#&merican political discourse, see generalyiEL
T. RODGERS CONTESTED TRUTHS: KEYWORDS INAMERICAN POLITICS SINCE INDEPENDENCE
45-791987).

50. THOMAS M. COOLEY, A TREATISE ON THECONSTITUTIONAL LIMITATIONS WHICH REST UPON
THE LEGISLATIVE POWER OF THE STATES OF THEAMERICAN UNION (photo. reprint 1987)
(1868).

5. SeeBHD. OF LIBERTY, JUSTICE AND JURISPRUDENCE AN INQUIRY CONCERNING THE
CONSTITUTIONAL LIMITATIONS OF THE THIRTEENTH, FOURTEENTH, AND FIFTEENTH
AMENDMENTS (Negro Univs. Press 1969) (1889) (adogti@ooley’s rhetorim its title); W.
Ashbie Hawkins, The Negro Lawyer: Higp@ortunity, His Duty (Oct. 1, 1913l NEGROES
AND THE LAw, supranote 20, a35238. There is some dispute over the authorshijustice
and Jurisprudenck Clay Smith contends that blaelwyers in Baltimore participated in
drafting the entire book, although he ackdeudges that this ia disputed positionSeel.
Clay Smith, Jr., Justice and Jurisprudenoe the Black Lawyé® NOTRE DAME L. REV.
1077, 1085 n.41 (1994).

52.  Seetlliot, supranote 48, af4; Mossellsupranote 48, at 7&eferring to both natural rights
and the inherent limitations on the police power).

53.  SeaMossell,supranote 48, at 78-7%ee als8rrRAKER, supranote 47, at 111; Chesnutt, Rights
and Duties,supranote 48, at 252, 257; Letter fr@harles W. Chesnutt to Wendell P.
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B. Civil Rights Lawyers and the Police Power

Black bar leaders also recognized tlamthnestyle invalidation of police
power regulations would leave the contoafdAfrican-American citizenship to
be defined by the common law, whichdhaot been kind to their civil rights
claims® In the wake of emancipation, KRbern state and federal courts—
looking to common law as well as stat—had decided a series of influential
cases that permitted common carriersegregate black customers and allowed
other businesses open to the public to exclude blacks, clarifying what had been
unclear law in both areds.However, following the Supreme Court's
invalidation of the federal Civil Rights Act of 1875 in@hél Rights Casgs
many Northern states used the poljpewer to enact new statutes requiring
nondiscrimination (rather than seggation) in public accommodations.
Building on these developments, black lawyers lobbied for Northern public
accommodations laws and broughtsea under the new nondiscrimination
statutes, arguing that private discrimation was a matter of public import

Stafford (June 25, 1909)eprinted inAN EXEMPLARY CITIZEN: LETTERS OF CHARLES W.
CHESNUTT 1906-1932at 69-70(Jesse S. Crisler et al. eds., 2002). On class legislation, see
GILLMAN, supranote 42, at 10, 61-71, 101-14.

s4. David Bernstein has argued thae judicial doctrines of thkeochnerera offered the best
protection to African-Americans during the Jim Crow eraviD E. BERNSTEIN, ONLY ONE
PLACE OF REDRESS AFRICAN-AMERICANS, LABOR REGULATIONS, AND THE COURTS FROM
RECONSTRUCTION TO THE NEW DEAL (2001)[hereinafterBERNSTEIN, ONLY ONE PLACE OF
Repres$; David E. BernsteirRhilip Sober Controlling Philip DruBkichanan v. Warlein
Historical Perspecti®@ ¥ND. L. REv. 797, 872-78.998). That argument, however, fails to
consider fully that the common law baselingights was not neutralvith regard to race,
but was subject to discriminatory decisioninak Indeed, both nineteenth- and twentieth-
century black lawyers critiqued liberty of contras validating segregation and coercion by
private entitiesSee infr&ections 11.B, IV.A-B. Bernsteinsggument also internalizes the
court-centered legal liberal assumptions thatehdominated civil righthistories, and thus
fails to give adequate consideration to tHerfinge of positions witin black politics—from
affirmative uses of the police power, to rapéft, to the anti-legalism of voluntarism and
Marxist politics—that are dlined in this Article.

55. See, e, gW. Chester & Phila. R.R. Co. v. Miles, 55 Pa. 209 (18&#);alsSCHARLES A.
LOFGREN THE PLESSYCASE A LEGAL-HISTORICAL INTERPRETATION 118-24 (1987); Joseph
William Singer,No Right To Exclude: Public Accommodations and Private S0dgerty.

L. REv. 1283 (1996).

56. 109 U.S. 3 (1883).

57. SeeRANKLIN JOHNSON, THE DEVELOPMENT OFSTATE LEGISLATION CONCERNING THE FREE
NEGR026-2850-551918);Elizabeth Dale;Social Equality Does Not Exist Among Themselves,
nor Among UsBaylies v. Currand Civil Rights in Chicago, 1882 M. HisT. REv. 311, 324
& n.44 (1997).
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rather than the mere private act of the propriéfdpavid Augustus Straker,

for example, argued to a Michigan junatti[a] man may regulate his home as

he may; . . . but he cannot carry tliewer in a public place protected and
sustained by the police power . . 3°.3ome black attorneys extended the
argument to purportedly private entitiesich as railroads and labor unions,
maintaining that their activities were siifficient public import as to be subject

to police power regulatioff. Charles Chesnutt, for instance, argued that the
civil rights laws should extend to cu entities because they were “either
charteelred by the State or enjoying special benefits by statute or by common
law.”

In short, the preBrown generation of civil rights lawyers inherited a
professional discourse that placedoit all sides of late-nineteenth-century
debates over the scope of the police power and the Civil War Amendments. A
new impulse, however, soon counseled them to look to an entirely different
source of protection for black citizenship.

C. The Voluntarist Alternative

A third impulse that arose within theostbellum black bar was explicitly
anti-legalist and emphasized HBHacautonomy and voluntary private
arrangements among African-Americanstles best guarantor of equality in
American life. The pure voluntarist-automy view held that blacks should be
suspicious, or at least skeptical, of thiitglof innovations in either public or
private law to guarantee equality with whites. Aside from a few basic ground
rules designed to protect the autonomiyprivate-law-based decisionmaking
by African-Americans, the voluntaristgitton emphasized the intraracial work
that African-Americans needed to do to achieve equal status with #hites.

John Mercer Langston articulated thisstimn at an early date. In the same
1865 speech in which he situatedzeitship rights in the natural rights

58. Sedale,supranote 57, at 328-38traker, Civil Rightssupranote 46;see aldeeter Vickery,
The Genesis of the Black Law Firm in Massachikeaitd EGALHIST. 121127-361999).

59. Straker, Civil Rightssupranote 46, at 270.

60. SedBHD. OF LIBERTY, supranote 51, at 37; Chesnutt, The Courts and the Negmranote
48, at 262, 266.

6. Chesnutt, The Courts and the Negsupranote 48, at 262, 266.

62. For examples of related, although distinaluntarist impulses among labor organizers and
women’s rights activists, seeR#BATH, supranote 17; and William E. Forbathhe Shaping
of the American Labor Movemi€@# HArv. L. REv. 1109 (1989).
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tradition, he also offered an alternatijyustification for granting suffrage and
basic civil rights to freed slaves.nfaton argued that African-Americans
deserved equality because “we have msadarising advancement in all things
that pertain to a well-ordered and digeid life,” such as the establishment of
schools and black civic organizations, and success in professional
occupation§® Langston repeated his argument that equal rights rested on
black civic advancement during a series of postwar trips through the South, in
which he instructed former slaves to ‘fp&] the virtues of white men . . . . [Ble
economical and saving, recollecting that the higher your pile of greenbacks the
loftier your position will be ®

As segregationist sentiment grew, prominent black lawyers began to argue
along similar lines for civil and potill rights based on the progress of
African-Americans in achieving practicequality in civic life. They now
emphasized black adherence to the dwfestizenship—thrift, hard work, and
the formation of black civic institutior’s Accompanying this shift in emphasis
was a shift in constitutional framewaor If postwar black lawyers initially
mined constitutional theory to definedlsource and scope of political and civil
rights, by the turn of the century sonh@d begun to link those arguments to
inquiries into the duties—to race, fdymicommunity, and society at large—
that attended membership in civil sogieAs D. Augustus Straker argued: “We
have need now but to understand wlmatr rights of citizenship mean, then
demand them; comprehend oduties, then perform then®

Soon even the demand for politicedhts became attenuated, and black
lawyers began arguing that African-Ancan citizenship geended primarily
on racial autonomy, self-developmerdnd possession of only the core

63. Langstonsupranote 45, at 105.

64. MAXWELL BLOOMFIELD, AMERICAN LAWYERS IN ACHANGING SOCIETY, 1776-187&t 302, 326
(1976) (internal quaition marks omitted).

65s. See, e,Charles W. Chesnutfhe Disfranchisement of the Negieie NEGROPROBLEM: A
SERIES OFARTICLES BYREPRESENTATIVENEGROES OFT 0-DAY 77, 80, 81 (Arno Press 1969)
(1903) [hereinafter Chesnuffhe Disfranchisement of the e@harles W. ChesnuttRace
Prejudicelts Causes and Its CUEXANDERS MAG., July 15, 190Eeprinted irCHARLESW.
CHESNUTT, SELECTEDWRITINGS 85,87 (SallyAnn H. Ferguson ed., 2001); Hawkissipra
note 51, at 236-37; Wiliam H. Lewis, Awdress Delivered Before the House of
Representatives of Massachusetts (Feb. 12, iI9N$)GROES AND THELAW, supranote 20,
at 198, 204; Straker, Addressipranote 46, at 191; Straker, Civil Righésipranote 46, at
269; George H. White, A Defense of the NeBace, Speech Delivered in the U.S. House of
Representatives (Jan. 29, 190A)MASTERPIECES ONEGRO ELOQUENCE, supranote 48, at
233-34, 238-39.

66. STRAKER, supranote 47, at 11dee al€®hesnutt, Rights and Dutiesupranote 48, at 252.
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common law rights that would prade them with an opportunity to
participate in civil society. Louisiafm@vyer J. Madison Vance, for example,
declared that “[t]he romance of ‘Emancipation’ is fading 8 ointing out
that Congress had rejected new civil tigkegislation and refused to expand
federal power in the South, he arguitht “the sentiment of the times is
against paternalism. ‘Every tub must stand on its own bottom,” 8 Black
lawyers began to eschew the colodaiteers that had characterized the post-
Civil War period and instead formed African-American law firms and
concentrated on busine$s. Even Straker, the prominent civil rights
practitioner, had traveled similar groufy the turn of the century, asserting
that “[l] once favored the so-calleBorce Bill [a proposed voting rights
statute], and think the remedy is needbdt can see no future good to arise to
us as a race of people [from politicdlad. . . . Our need is education, money
and opportunity to participate in the dustries of life equally with our white
brethren; . . . .*

The lawyers, however, did not méam a hard distinction between
legalism and voluntarism: Most blacknugers internalized elements of bdth.
Langston, after all, had emphasized bwetiuntarism and rights advocacy in

67. J. Madison Vance, In the Wake of the Coming Ages (Oct. 4, I89¥GROES AND THE
Law, supranote 20, at 227, 228.

68. Id.at 228.

69. See, e.,gloseph Gordon HyltorThe African-American Lawyer, the First Generation: Virginia

as a Case Studp U.PTT. L. REV. 107, 136-48 (1994); Judith Kirkpatri¢kxtra)Ordinary

Men: African-American Lawyers and Civil Rights in Arkansas Bef&® £Q50. Rev. 299,

301, 345-80 (2000); Irvin C. Mollisohlegro Lawyers in Mississiipi INEGROHIST. 38
(1930); John Oldfield,The African American Bar in South Carolina, 1877945
FREEDOMS DOOR: AFRICAN AMERICAN FOUNDING FATHERS AND LAWYERS IN
RECONSTRUCTION SOUTH CAROLINA 116-26 (James Lowell Underwood & W. Lewis Burke,
Jr. eds., 2000).

70. Straker, Addresssupranote 46, at 192%ee alsBlaine K. Freeman, Harvey Johnson and
Everett Waring—A Study of Leadership in the Baltimore Negro Community 1 (1968)
(unpublished M.A. thesis, The George Washorg University) (on file with The George
Washington University Library). The most famewexpression of the voluntarist position
was Booker T. Washington's controversi#itlanta Compromise” speech. Booker T.
Washington, Untitled Address Beforthe Atlanta Exposition (1895)eprinted inl A
DOCUMENTARY HISTORY OF THE NEGRO PEOPLE IN THE UNITED STATES 753(Herbert
Aptheker ed., Citadel Press 1990) (1951).

7n.  SeeTom Dillard, Scipio A. Jone®l &k. HisT. Q. 201 (1972) (describing the dual business
and rights focus of blaclawyers); Kirkpatrick,supranote 69, at 353-79 (same); Vickery,
supranote 58 (same).
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defining the professional projecf the postwar civil rights bd? Similarly,
Wilford H. Smith was both a trusted advisor to Booker T. Washington (the
most famous proponent of voluntarism) and the attorney who brought the
pivotal disfranchisement case ®iles v. Harris to the Supreme Court (with
secret support from Washingtotf.Indeed, by the late nineteenth century,
black lawyers had fused legalism and mtatism into a series of rhetorics,
practices, and legal theortbsit composed race uplift.

D. Conclusion: The Emergence of Race Uplift

Race uplift had two strands—a voluntarist strand that emphasized
intraracial progress, and a legalist strand that centered on moral and legal
claims directed to the larger white majorityThus, race uplift affirmed both
the rights and duties of citizenship, and based its equality claims on the
argument that African-Americans werexhibiting the type of civic
responsibility required of those whdeserved equal civil rights. The
proponents of race uplift celebratédrican-American progress in reducing
illiteracy, eliminating immorality, and accumulating propeftyor lawyers in
particular, race uplift emphasizedettpromotion of local African-American
institutions—law firms, businesses, churches, newspapers—while remaining
cognizant of the discrimination and segation that hemmed them in. It was a
discourse and practice of citizeqshihat little resembled modern legal
liberalism, and it would be therincipal inheritance of the prBrown civil
rights lawyers when they carnteethe bar after World War 1.

72. Sed.angstonsupranote 45, at 105, 110.
73. 189 U.S. 475 (1903).

74. See).CLAY SMITH, JR., EMANCIPATION: THE MAKING OF THE BLACK LAWYER, 1844-1944, at
346-47 (1993).

75. | call this second strand of uplift “legalidgtécause black lawyers tended to translate this
strand’s moral claims on the larger vehfiopulace into the language of law.

76. SeeKEVIN K. GAINES, UPLIFTING THE RACE BLACK LEADERSHIR POLITICS, AND CULTURE IN
THE TWENTIETH CENTURY, at Xiv, 1-5 (1996); \EELYN BROOKSHIGGINBOTHAM, RIGHTEOUS
DISCONTENT: THE WOMEN'SMOVEMENT IN THE BLACK BAPTISTCHURCH, 1880-1920, at 185-
229 (1993); ¥TORIA W. WOLCOTT, REMAKING RESPECTABILITY AFRICAN AMERICAN
WOMEN IN INTERWAR DETROIT (2001). In terming it “race ugti” or “racial uplift,” | have
followed Gaines. Evelyn Brooks Higginbathaapplies the term “the politics of
respectability” to a similar tendeywithin black cultural life. bGINBOTHAM, Supra at 185-
229.
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iii. civil rights lawyering in the era of migration:
voluntarism, legalism, and race uplift

Post-World War | civil rights lawyers carried forward the race uplift view
of their professional role and put ittthpractice during the 1920s. That role
incorporated the voluntarist strand cdce uplift, which focused on intraracial
cultural and institutional work, as weidk the legalist strand, which focused on
moral and legal claims directed atethvhite majority. In the 1920s, the
voluntarist strand often predominate&or instance, wherCharles Houston
formulated his famous “social engineg’ theory of reform lawyering at
Howard Law School, he did not believatihe was preparing his students to
mount a litigation-based attack on {iee segregation. Rather, his focus was
more on intraracial institution-buildingHis peers at the African-American bar
tended to stress similar aims during the 1920s.

Race uplift, however, was not simpéy choice of voluntary intraracial
segregation over integration, or of ejtdicial action over ineffective legal
strategies. Such distinctions have aniedatevisionist scholarly assessments of
civil rights law and politics, but they would have been foreign to the black
lawyers of the post-World War | erdhe postwar black bar saw no inherent
conflict between their emphasis ortraracial institution-building and their
continued attacks on the legal segregatltat hemmed them in, for much of
their civil rights imagination was féred through contemporary ideas of
cultural and institutional pluralism.

A. Voluntarism, Anti-Legalism, and Equal Citizenship

The importance of intraracial identitp civil rights politics depended on
the strength of the voluntarist strand rafce uplift. Several factors combined to
bolster that strand within the generation@¥il rights lawyers that came to the
bar after World War I. The most important of these was the Great Migration
of African-Americans out of the ruré&outh and into border-state and
Northern cities. The migration, whicbegan during World War |, had two
principal effects on voluntarist politickirst, it created all-black enclaves in
many of the nation’s industrial citieghere a leadership class of lawyers,
doctors, teachers, ministers, and othexsk shape. These leaders depended on
the vibrancy of black civic and socitd for their own livelihoods. As Charles
Houston noted: “The Southern Negro coming North brought within him race
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consciousness in business and the ggibas, and has pointed the way to the
Northern Negro in conferring geonage upon the Negro lawyer§.”

Second, the migration elevated theofeissional standing of the African-
American lawyers who practiced in the new urban black enclaves. By the early
twentieth century, census records showed a substantial increase in the
population of black lawyers in migration-augmented jurisdictions such as
lllinois, New York, and Washington, B., and an actual decrease in the
number of black lawyers in the deep South st&téswas no accident that
almost all of the lawyers who becamerpinent in civil rights politics during
the 1920s and 1930s hailed from Namhand border-state cities, including,
for example, Thurgood Marshall (Batibre), Charles Houston and William
Hastie (Washington, D.C.), Raymond and Sadie Alexander (Philadelphia),
and Earl Dickerson (Chicag).

During the 1920s, urban civil rightawyers tended to define their
professional roles in terms of ethintraracial cultural, economic, and
institutional work that needed to be done to prepare African-Americans for
citizenship. At the beginning of his professional career, Philadelphia lawyer
Raymond Pace Alexander articulatedididly voluntarist themes in speeches
to both black and white audiences. In 1925, for instance, he urged a group of
local whites to support antidiscrimitian work. Alexander’'s speech did not
cite the universal citizenship guarantéieat had so occupied the post-Civil
War generation. Rather, he relied thre argument that African-Americans had
made “great progress in letters, scierargd the professions—particularly in
music and the art$® Black citizens had advanced greatly, forming a middle
class, building businesses, and entering the professions. This progress, he

77. Houston, Tentative Findings (revised copsyipranote 18, at 6.
78. SMITH, supranote 74, at 624-37.

79. With regard to the Great Migration, Wasigton, D.C. is somewhat different from the
other cities that produced the black bardkra because it was not an industrial city.
However, it had been experiencing its own irgration since the nineteenth century, when
employment in the federal government teslpcement a black middle class and create
African-American institutionsSeeWILLARD B. GATEWOOD, ARISTOCRATS OFCOLOR: THE
BLACK ELITE, 1880-1920at 39-69 (1990); ©NSTANCE MCLAUGHLIN GREEN, THE SECRET
CiTY: AHISTORY OFRACERELATIONS IN THE NATION’SCAPITAL117-181967).

80. SeeRaymond Pace Alexander, The Significaffoen a Standpoint ofReflecting Racial
Adjustment of 3 Major Cases Now in Litigationthe American Law Courts in Which the
Negro Plays a Material Part 16-17 (19@®)published manuscript, on file with the
Raymond Pace Alexander Papers (RPAP), &fgity of Pennsylvania Archives and Records
Center, Philadelphia, Pa., Box 95).
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argued, should warrant a graof equal citizenship rightg. Three months
later, he made similar arguments befaréblack audience at a local church,
urging his listeners to get behind losahool desegregation efforts. This time
he did cite the positive rights guaraatkin the Civil War Amendments, but he
also went further. He argued that, daise white culture and society defined
the standards for civic participation A&merican society, “we must study and
train up to that standard . . . we must—of necessity ape the white man—or
consider him our preceptor, if only ftre selfish purpose of gaining what he
has to give us or teach us . .82 Before both audiences, in short, Alexander
framed desegregation in terms of theernal cultural work that African-
Americans needed to do, and were doing, as the centerpiece for claims to equal
citizenship.

Raymond Alexander’'s wife and law cafjee, Sadie Alexander, articulated
a similar civil rights vision in her firgiublic statement on the place of African-
Americans in civil society. Her doctoral dissertation in economics at the
University of Pennsylvania analyzed the economic status of the Southern
blacks who had been migrating to Philadelphia since the middle of World War
.83 Absent from her list of factors affiet the migrants’ standard of living was
what modern observers call employmatiscrimination—race-based hiring
and membership decisions that kept blacks out of unions and skilled
occupations and relegated them to low-wage work. Instead, she posed the
problem of economic advancement idunarist terms: The solution to the
problem of the migrants’ economic advancement, she argued, was the
internalization of what she called “theducation and culture of the great
American middle clas$f” The keys to that progress were intraracial civic
engagement by the migrantsemselves and the intemtion of middle-class
African-Americans, so that the migtanmight develop middle-class savings
and consumption habit The professional program that she outlined for
herself and her fellow black peskionals had little to do with
antidiscrimination work and much to dwith institution-building and cultural
uplift within the local black community.

8. Id.

82. Raymond Pace Alexander, A Challenge to North Philadelphia Men, Address Before the
A.M.E. Church, at add. 6 (Feb. 7, 1926) (on file with RPAP, Box 95).

83. Sadie Tanner MosselThe Standard of Living Among One Hundred Negro Migrant Families in
Philadelphig98 ANNALS AM. ACAD. PoL. & Soc. Sci. 173 (1921) (published dissertation).

84. Id.at217-18.
8s. Id.
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Charles Houston likewise framed Afin-American progress in voluntarist
terms in his early writings. Houston i®w remembered for his famous “social
engineering” view of lawyering, which he implemented at Howard Law
Schoof® and which scholars have linked to tBeown v. Board of Education
litigation.®” Shortly before assuming the videanship at Howard, however, in
a tentative report on the conditions of the black bar and its future, Houston set
out a vision for the development of thiack bar that was far more voluntarist
than legalist. The questionnaires thia¢ developed ironnection with the
report focused on his fellow blacktaaneys’ relationships with business
interests, but made no inquiries @l their antidiscrimination work®
Similarly, in the tentative draft of theeport, he devoted the majority of his
attention to the relationship betwedslack lawyers and business interests.
Houston argued that African-Americarfsture status depended on building
better black businesses (which would then employ black workers)—the
standard voluntarist claim during the 1928she principal professional task
of black lawyers, Houston urged, was to facilitate this transition by
familiarizing themselves with the wongs of business, maintaining better
libraries, and forming law partnghips to pool their skill?

Houston based his tentative report on data taken from Northern and
Midwestern black lawyers, but wrote the final draft of the report after touring
Southern cities to assess the state of the black bar there. In the final draft, his
focus shifted away from business develeptnbut even here he rejected the
idea that transformative litigation was the mission of the black bar. While
African-American law schools like Howandeded to train their graduates to
go South, he emphasized in a lettecampanying the report that “[i]t is not
my idea that such a man would go into his community and proceed to dictate a
solution of the race questiof*Instead, Houston envisioned that he would

move about in the courts and the community—just doing his routine
professional work—he would be allvark of community strength and

86. See, e, gIUSHNET, supranote 3, at 6-19.

87. See, e, gMCNEIL, supranote 36, at 3.

88. SedHoward Law School Survey (on file witlsSRMP, Series 3.8, Box 101-1019).
89. SedHouston, Tentative Findings (revised cops)pranote 18, at 8-9.

go. See idat 8-10.

o Letter from Charles H. Houston, Dir., Pmali Survey: Status and Activities of Negro
Lawyers, Howard Univ. Law Sch., to Leoth@uthwaite 1 (Apr. 7, 1928) (on file with
LSRMP, Series 3.8, Box 101-1018).
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solidarity. Then as he gained the respect and confidence of the
community, he could whittle awagn the immediate concrete local
problems of the mixed communitiife: better schools, improved
streets, specific abuses of justice, and so orth.

The revised law school curriculum thabuld support such an effort would

not focus on specialized training for civil rights litigation. Instead it would
impart “the dignity of independencavhich unquestioned professional
competence would give,” enabling black lawyers to “command the complete
respect of the profession and the community.”

Houston thought that a revamped rigfan-American law school would
make its graduates better at the everyday professional tasks of the lawyer,
enabling them to promote the growth twical African-American institutions,
gain the confidence of local whitesddnlacks, and gradually push for social
change. Such a program would neceBsamiclude antidiscrimination work,
but Houston did not argue that such work would transform society, or even
that it would be the primary job ofracticing black lawyers in the South.
Intraracial institutions, Houston assumewiould do much of the hard work
needed to transform African-American citizensHip.

It was this vision that Houston sohgto implement when he began his
celebrated transformation of HowardwaSchool in 1929. For example, the
years of his vice-deanship (1929-1935) produced numerous records of
discussions between Houston, the lalwacsd's faculty, the student body, and
the university president (Mordecai Jaum), as well as the school’'s public
reports of its activities. These disdoss and reports focused on the school’s
business law offerings, practice-orientestruction in “laboratory” courses on
evidence and criminal law, and gainiagcreditation for the school from the
appropriate certifying bodi€s. Typical were several extensive reports from
1931-1933 in which Houston describedpitesent status of the school and his

92. Id.
93. Id.at 2.
94. SedHouston, Findings on the Negro Lawysutpranote 18.

o5. See, e,gMemorandum from A.J. Buscheck to Members of the Faculty of Howard Univ.
Sch. of Law (Feb. 25, 1932) (on file whk Howard University Archives (HUA), Box
1209); Charles H. Houston, The Howard Warsity School of Law (Apr. 7, 1930)
(unpublished manuscript, on file with HUAox 1308); Letter from Charles H. Houston,
Vice-Dean, Howard Univ. Lawch., to Mordecai W. Johnson, President, Howard Univ.
(Dec. 16, 1931) (on file with HUA, Box 130&tter from Leon A. Ransom to Charles H.
Houston, (Jan. 29, 1935) (on file with HUA, Box 1209).
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future objectives, none of whiclmade any mention of training for
antidiscrimination litigation’® Indeed, the chief pedagogical innovation of
Houston’s tenure as Vice-Dean was th@ganization of the school’s business
law curriculum?’

If Houston had intended Howard to become a training ground for civil
rights litigators, it is likey that such an intention wad have manifested itself
somewhere in these documents, particularly in private letters or internal
memoranda intended for limited distridon to the student body or to trusted
friends or colleagues. Moreover, President Mordecai Johnson, who believed
strongly in civil rights litigation andolerated various types of radicalism on
campus at substantial risk to his own position, had created an environment
where such an intention could have been stated openly. However, no such
intention appears in #h documentary record.

Houston’s best-known expression of kisw of reform lawyering, his 1935
essay entitledhe Need for Negro Lawyamsw on many of the themes that he
had first sketched out in his 1928 rep&tiblished shortly before his departure
from Howard for full-time NAACP workthe essay placed somewhat more
rhetorical emphasis on antidiscriminatiarork than had his late 1920s reports,
arguing that black lawyers should go South where they could “wage their fight
for true equality before the law® With regard to legal education, however,
the essay closely tracked the themes of his earlier reports. In proposing the
manner in which a black law schootarriculum should differ from that
offered in a white law school, he ofigérexamples that dealt with business and
commercial practice, suggesting, forammple, that a course on business
associations should focus on small besges rather than large ones; that the

96. SeeCharles H. HoustonAnnual Report of the School of Law 1931-1932 (June 30, 1932)
(unpublished manuscript, on file with HUABox 1308) [hereinafter Houston, Annual
Report]; Charles H. Houston, Condenseciiual Report of the School of Law 1932-1933
(June 30, 1933) (unpublished manuscript, file with HUA, Box 1308) [hereinafter
Houston, Condensed Annual Report]; Memorandum from Charles H. Houston, Vice-
Dean, Howard Law Sch., to Mordecai Wohnson, President, Howard Univ., Re-
Organization of School of Law, Howard Usigity (Feb. 20, 1933) (on file with HUA, Box
1209) [hereinafter Houston, Memorandum on Reorganization].

97. SeénfraSection IV.B.

98. On President Mordecai Johnson’s toleratiminradicalism and suppb for civil rights
litigation, see RYFORDW. LOGAN, HOWARD UNIVERSITY: THE FIRST HUNDRED YEARS1867-
1967, at 293-94, 408, 541 (1969) (noting JoHegoleration of radidsm on campus); and
National Bar Association Ends Se$3iodohnson Speaks at Mass Me@HNngDEFENDER
Aug. 11, 1928, at 1 (describing Johnson’s axvfaraaggressive divights litigation).

99. Charles H. HoustonThe Need for Negro Lawy&ENEGROEDUC. 49, 52 (1935).
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law of common carriers should be approached from the standpoint of a
passenger rather than a shipper; and that the law of life and fire insurance
might be emphasized over marine insuratife.

Howard Law School would not offer itgdt course in civil rights law until
the 1938-1939 academic year, when gataérit began to teach the coutSe.

This was several years after Houston resigned his vice-deanship and half a
decade after his most famous student, Thurgood Marshall, had graduated.
Houston took over the course in 1940 after leaving his NAACP $&strhaps

this led even some of his contemporatie remember, decades later, that his
earlier transformation of Howard Law focused on preparing cadres of black
lawyers to join in the antidiscriminath work that he turned to later.

The new black lawyers of the 1920s often emphasized the voluntarist strand
of uplift, rather than rights-advocacy, as the professional mission of the
African-American bar. Indeed, the votarist mission helped to shape the
central research questions in all p@wnsocial scientific studies of African-
American lawyers and the black middle cld83She post-World War |
generation of black lawyers, howevsubsequently became known as civil
rights lawyers, and for good reason. Qs of intraracial identity and rights
claims—the two strands of race uplift-er& bound up with one another. As
these lawyers began to present the case to the larger white public for inclusion
of African-Americans in all aspects oféman life, they crafted a strategy that
made intraracial work the basis for rigltiaims directed outward to the white
majority.

B. Legalism, Pluralism, and Equal Citizenship

The same factors that helped create the voluntarist impulses of the 1920s
also produced a new group of Africamerican lawyers who established their
professional reputations in antidiscrimaition work. A new generation of black
lawyers took root in urban enclaves in the post-World War | era, a generation

100. See idat 51. Of course, this does not meaat #intidiscriminationconcepts would be
completely absent from these courses. NocafriAmerican of that era could talk about
passenger travel on common carriers without mning the Jim Crow transit in the South.
Cf.Mack,supranote 43 (recounting numerous enoters with segregated transit).

101. See The School of Law: 1938688 U. BuLL., Dec. 15, 1938, at 18.

102. Sed. etter from William H. Hastie, Dean, Howard Univ. Law Sch. to Charles H. Houston
(Nov. 28, 1939)(on filevith CHHP, Box 163-6).

103. See suprate 22 and accompanying text.
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that could now, for the first timegstablish self-supporting practicE8 Many
of these lawyers made their livings in the courts and, by the mid-1920s, a new
class of civil rights litigators was beginning to emerge.

Many of the same lawyers who advocated voluntarist politics engaged in
vigorous civil rights work. Raymond\lexander, for instance, was elected
president of the National Bar Association (NBA)—the black lawyers’
professional group—at its 1929 corti@m where he delivered a speech that
stressed voluntarist institution-buildintf®> He followed up his election,
however, by quickly announcing “amerogram of cooperation” between the
NBA and the NAACP (which was already known for its legal work), as well as
with other groups that supported African-American cau$ewvithin a few
years of his acceptance of the viearghip of Howard Law School, Charles
Houston also began cooperating exteelgiwith the NAACP’s national office
in its legal strategieS’ Chicago lawyer Earl Dickerson’s earliest professional
achievement was a voluntarist one—siggj in the founding of a black
insurance company in Chicago. Dickersamt on to become president of the
firm, which netted him his biggest civil righcase when it loaned funds to the
father of future playwright Lorraine Hansberry to purchase a home that was
burdened by a restrictive covenant.eThesult was the famous restrictive
covenant caselansberry v. Lé¥

In fact, the legal status of Africa@mericans and their participation in
voluntarist politics reinforced onenother. The segregation of African-
Americans from white civic and political life, enforced through both
segregationist statutes and the common law, was partly responsible for
creating the separate black society in Wwhigluntarist politics thrived. Indeed,
lawyers and other middle-class AfricAmericans depended on occupational,

104. See, e,gWOODSON, supranote 19, at 184, 190-94; Houston, Tentative Findings (revised
copy),supranote 18, at 6-7.

105. SedRaymond Pace Alexander, SpecializatioRrattice and Law Partnership or Association
Needed To Enhance Position of Bar, Addigs®re the National Bar Association Annual
Convention (Aug. 1, 1929) NAT'L BAR ASSN, ADDRESSESDELIVERED BEFORE THEFIFTH
ANNUAL CONVENTION OF THE NATIONAL BAR ASSOCIATION33-40 (1930) (on file with RPAP,
Box 85) [hereinafter BDRESSEDELIVERED BEFORE THEFIFTH ANNUAL CONVENTION]; 6th
Annual Session of Lawyers, End DEFENDER Aug. 16, 1930, at 4 (noting Alexander’s
election).

106. See Lawyers Offer Services to Negro,\Mealfard ris., Oct. 24, 1929, at 1.

107. SedcNEIL, supranote 36, at 86-105.

108. 311 U.S. 32 (1948ge aldéaren Gardnertarl B. Dickerson at,@®% U.CHi. L. ScH. ReC. 24
(1980) (recounting biographical details).
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residential, and social segregation for the existence of the communities that
provided them with their clientele, rkimg every question of opposition to
segregation intersect with related egtions of voluntarist politics and
intraracial identity. For example, itvas clear that eliminating school
segregation would threaten the jobs of black teachers and principals who
staffed the African-American schodsd, because teachers made up the
backbone of the black middle class, th@uld significantly reduce the size of
that class. It was equally clear thajregation was crucial to the formation and
persistence of African-American itsions that provided support for
antidiscrimination work. Thus, the civilghts lawyers saw riaherent conflict
between their emphasis on the intrarameahtities that segregation had helped
produce and their arguments for inclusioinAfrican-Americans in the fabric of
mainstream life. In fact, many of élm arguments about intraracialism and
desegregation relied on a set of lietdual constructs that contemporary
American thinkers were beginning call cultural pluralism®®

Cultural pluralism was a descriptiand normative theory of citizenship
that accommodated itself to the persisie of minority subcultures within an
America that still had some unitary national ethtd$t was a way of viewing
racial and ethnic identity in Amesicthat a later generation would term
multicultural. In the discourse and pta® of the interwar African-American
bar, however, the tendency to rely such concepts might be called cultural-
institutional pluralism, as these lawgeemphasized not only plural cultural
forms, but also plural institutions.

Cultural-institutional pluralism make sense of the fact that the post-
World War | generation of civil rights lawyers could emphasize both
voluntarist intraracial organizing and legalist opposition to race segregation. It
explains, for instance, how Raymonde®dnder could argue for an African-

109. Gunnar Myrdal wrote eloquently of the parade that made those middle-class blacks who
owed their professional and economic posititmsegregated life into sometime advocates
for desegregation. 2 WDAL, supranote 22, at 794-96.

no. Horace Kallen and Alain Locke were formulating the ideas that came to be known as cultural
pluralism during the 1910s and 1920s, and Kallen coined the term irs28324. Kallen,
Alain Locke and Cultural Pluralig JPHIL. 119 (1957); Alain LockEhe New Negyan
THE NEw NEGRO 3 (Alain Locke ed., Simon & Schuster 1992) (1925); Horace M. Kallen,
Democracy Versus the Melting Pot: A Study of American Ngitenali§ 2), He NATION,
Feb. 18, 1915, at 19BiEINATION, Feb. 25, 1915, at 2ek alddalia Tsuk,The New Deal
Origins of Cultural Pluralis29 EA. St. U. L. Rev. 189,199-2042001).
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American intraracial politics “fully capia of self sustenance [and] support”
and at the same time exhort his blackstituents to “ape the white man” (i.e.,
to adopt the cultural forms of middle-class whit€$)n a 1925 speech, for
instance, Alexander posited the existesfadistinct “races”—each with its own
separate path of development dictatedtbyenvironment. He did so, however,
in order to create space for African-Americans to develop their own institutions
and, most importantly, a black middiglass that would be the engine of
antidiscrimination efforts?® Indeed, Alexander t@n emphasized that
intraracial politics would create aas$ of what he and others called
“representative Negroes” who wdul make contact with whites and
demonstrate the race’s progré§sThis formulation closely resembles that
offered by Alain Locke, one of the origfiors of the cultural-pluralist idea, in
his most famous essayhe New Negrowritten at about the same tini&
Alexander believed that intraracialisimd anti-segregation work reinforced
one another: Separate racial identitguld provide the impetus for opposing
discriminatory barriers that separatecdits from the mainstream of American
life.

The rise of cultural-institutional pluralism also explains why Sadie
Alexander’s first public statement oacial advancement was so focused on
intraracial development, and why she wasuianeously a fierce critic of the
race discrimination that hemmed blacksrom white civic life. Alexander had
posed the migrants’ problems in terraEthe hard work necessary to imbue
them with middle-class culturé? by which she meant majority American
culture. She believed that distinct black cultural forms and institutions could be

m. Raymond Pace Alexander, The Obligatidagro Men Owe to Their Race 2-3 (undated)
(unpublished manuscript, ofile with RPAP, Box 95).

n2. Alexandersupranote 82, at 6.
m3. Alexandersupranote 111, at 12-13.

ng. Sedilexandersupranote 80, at 17-18 (lamenting the flztt interracial politics are driven
by “our most unrepresentative persons”). For examples of the evolution of the
“representative Negro” idea,esthe essays contained iRETNEGROPROBLEM: A SERIES OF
ARTICLES BY REPRESENTATIVENEGROES OFTO-DAY, supranote 65; and GARLES W.
CHESNUTT, An Inside View of the Negro Questi@sSAYS ANDSPEECHES supranote 46, at
57, 61 (“A race has a righto® judged by its best men.”).

ns. See.ocke,The New Negrsupranote 110, at 9 (recommending increased contact between
“the more intelligent and representative elets&of black and white society as a strategy
for racial rapprochement).

n6. Mossellsupranote 83, at 216 (“[CJulture and educatiare bred after years, yes sometimes,
generations of toil.”).
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tolerated and even sometimes celebratédifrican-American intraracial
development, however, was simplyway of proving that blacks could
eventually fit into the mainstream of Asmican life, and segregation was to be
opposed precisely because it cut bhatlericans off from that mainstream.

Charles Houston relied on similar palist concepts in his early writings.
Early in his career, for instance, he invited his mentor, Harvard Law Dean
Roscoe Pound, for a visit in order to show off both Howard University and
Washington’'ssegregatesthool system. He wrote in a letter to Pound that
“[tihe University has aClass Anedical school, of which we are quite proud.
And all public school instruction for Nemchildren is by Negro teachers from
kindergarten through high schoot®®He took evident pride in the segregated
schools as African-American institutionaféd by a black teaching staff, even
though his name would be indelibly lie# to the invalidation of segregated
education in Brown Indeed, Houston would serve on the District of
Columbia’s Board of Education during the 1930s, and one of his last civil rights
cases was an attempt to seek equalress within the District's segregated
school system. A half-century latéormer NAACP lawyer Jack Greenberg
would express puzzlement that Houstavas not in the “vanguard” of the
attack on segregation at that tim@luralism perhaps supplies a partial
explanation:*®

my. In 1928, for instance, she delivered a speegbhich she celebratedistinctive forms of
black literary and artistic cultural productioand argued that they should be recognized
precisely because they had proved themselves to be a part of mainstream American and
European cultureSeeSadie T.M. Alexander, The Contritions of the Negro to American
Life 11-13 (undated) (unpublished manuscripn, file with the Sadie Tanner Mossell
Alexander Papers (STMAP), University BEnnsylvania Archives and Records Center,
Phila., Pa., Box 71) [hereinafter Adager, Contributions of the NegrolComparéNegro
Woman Attorney Gives Her Race Good, Aare EVENING (Wilmington, Del.), June 23,
1928 (unpaginated photocopgn file with author) (recounting Alexander’'s view of the
distinct contributions African-Americans had deato American civiand cultural life) with
Locke, The New Negrsupranote 110, at 11-12 (“The Negro mind reaches out as yet to
nothing but American wants, American idéa Raymond Alexander incorporated many

elements of Sadie Alexander's address into a speech he gave several years later attacking

race-oriented thinkingSee Attorney Speaks at Frankford High School on “Rad@filFopic
TriB., Dec. 10, 1931, at 1.

n8. Letter from Charles H. Houston, Attorngyipuston & Houston, to Roscoe Pound (Dec. 15,
1925)microformed dRoscoe Pound Papers, Reel 77, Frame 600 (Harvard Law Sch.).

ng. Jack Greenberdn Tribute: Charles Hamilton Houstdil KMRv. L. REV. 2161, 2165-66
(1998); see alsKLUGER, supranote 34, at 512-17;cNEiL, supranote 36, at 123-25;
TUSHNET, supranote3, at 164-65.
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Houston’s adoption of a pluralist legal imagination also helps explain why
his first important essay on the Afric&merican bar (his 1928 report) would
have made Booker T. Washington prowd, well as how, within a few years,
he became one of the principal advisors to the NAACP—an organization
usually considered antithetical to Wasdton'’s ideas. Indeed, Houston’s most
famous essay, his 193he Need for Negro Lawyegplied a pluralist
framework to the question of whether white lawyers should take the lead in
civil rights litigation. He questioned the commitment of white lawyers in this
area, arguing that civil rights batti were the job of the black B&tHouston,
however, was not arguing for the exclusion of white lawyers from the
movement. Even as he wrote his 133&ye he was actively cooperating with
the mostly white lawyers of the Intextional Labor Defense organization in
civil rights case¥!Houston simply viewed the development of black civic
institutions (such as Howard Law Sdiip as the key to both intraracial
development and opposition to race segregation.

By the 1920s, then, a set of ideas lbeglin to take shape within the black
bar that combined the voluntarist andg#ist strands of race uplift into a
pluralist interpretation of African-Ame@a citizenship. One crucial site where
those ideas began to take shape was Harvard Law School, where many of the
leading civil rights lawyers of the pBrown generation met and began to
exchange ideas in the 1920s, initlgdCharles Houston, Raymond Pace
Alexander, future NAACP national légammittee member Jesse Heslip, and
future NAACP lawyers Louis Redding and William Hastie. Both voluntarist
politics and antidiscrimination activissemented together the cohort of black
law students at Harvard. The defilj moment occurred when Harvard’'s
president, A. Lawrence Lowell, endorsed a decision to bar black students from
residence in the freshman dormitorigisortly after dormitory residence had
been made compulsory for freshman students. When the discriminatory policy
became public in 1921, the debate iserisdom reached the national media,
and Houston and others joined Alextam in support of a protest actioffThe

120. SedHouston,supranote 99, a9 (“[T]he social justification for the Negro lawyer . . . is the
service he can render the racarasterpreter and proponent @$ rights and aspiration.”).

121. SeeKenneth W. MacklLaw and Mass Politics in the Making of the Civil Rights L8&4er,
194193 JAM. HisT (forthcoming June 2006).

122. SeeRaymond Pace Alexander, Address TopidsrBahe Congregation of the Synogogue
[sic] Temple Beth Hillel (Jan. 15, 1971) (unisi®d manuscript, on file with RPAP, Box
100) (recalling the dormitory protest)lsee alsMcNEIL, supranote 36, at 53 (briefly
describing Houston’s participation in the pest). On the dormitorycrisis more generally,
see Nell PainterJim Crow at Harvard: 19281 New ENG. Q. 627 (1971); and Raymond
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students took their arguments to a na@braudience in the pages of the Urban
League’s journal Opportunity in an essay authored by Raymond Pace
Alexander.

The article was Alexander’s first piececiofl rights advocacy directed to a
national audience, and it combined bdiie voluntarist and legalist strands of
uplift into a rationale for the elimation of race segregation. Alexander
attacked the formal logioehind Lowell's decision, arguing that the opposite
logic was more compelling: Admit the btastudents to the dormitories and let
those who object to their presence decide to mov&&vbving from logic to
social context, he noted that the initgwoup of black students excluded from
the dormitory came from what he called “very representative Negro
families.***Their fathers included a physician, graduates of Yale and Harvard
colleges, and a Harvard Law School alumiidact, “[i]t is probably fair to
conclude that no half dozen mauicked at random among the Harvard
freshmen class could present any better family history or trainfig.”
Alexander had identified the most stable basis of white support for a
nondiscrimination policy, and just as his broadside went to press, the public
outcry had its intended effect: Hardis Board of Overseers reversed the
exclusion policy?®

Alexander’s attack on the dormitory mpalibuilt upon the classic voluntarist
strategy of emphasizing intraracial pragges the key to equal citizenship—in
this instance the progress of what Adeder called “representative” Negroes.
First, he attempted to deonstrate his own status as a racial representative
whose progress (intellectual in this case) stood in for that of his race—hence
his choice to start the article with analysis of the formal logic of Lowell’'s
decision. Second, he put faawd his clients, or in this case those he claimed to
represent, as representative Negroeswids well aware of a related discussion
at Harvard about the presence ofrpartedly unassimilated immigrants,
particularly Jewish students! and he used the dormitory controversy to

Wolters, The New Negro on CampudBLACKS ATHARVARD. A DOCUMENTARY HISTORY OF
AFRICAN-AMERICAN EXPERIENCE ATHARVARD ANDRADCLIFFE195Werner Sollors et al. eds.,
1993).

123. SedRaymond Pace Alexand¥igices from Harvard’s Own Neg@mORTUNITY, Mar. 1923,
at 29, 30.

124. Id.
125. |d.
126. SedVolters,supranote 122, at 201-02.

127. At about the same time that Lowell approtieel dormitory policy, he also proposed a cap
on the number of Jewish students attending Harv&w®ekHARRY BARNARD, THE FORGING
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present the excluded black freshman as exemplifying the most traditional of
Harvard’s values. If he had any doubteatbthe effectiveness of this strategy,
they were quickly erased when Havdaw Professor Felix Frankfurter wrote
Opportunityto praise his argumentative technidd.

In employing voluntarist impulses ithe service of antidiscrimination, the
response to the Harvard dormitory crigiovided the template for Alexander
and his cohort of black lawyers #sey began their civil rights work.
Alexander’'s chance came soon afterldaiv school graduation, and produced
one of his first civil rights cases. The case involved the showing of Cecil B.
DeMille's The Ten Commandmenits 1924 at the Aldine Theater in
Philadelphia. The Aldine’s choice to exclude black theatergoers sparked
perhaps the most sustained set of cotglover public accommodations in the
city during that decade. Alexander brought one case challenging the Aldine’s
policy and lost?® but he found more suitable plaintiffs when, as he later
remembered, several “very refined yoantpred women . . . incidentally from
our very best families” were denied admissidiThe case came to trial before
Judge William M. Lewis, whom Alexder later remembered for his liberal
public views and with whom he lateestablished a cordial professional
correspondencE’In the Aldine dispute, Alexander had found perhaps the
perfect case to produce the same type of recognition of African-American
progress as he had in the Harvard doomyjtcrisis: respectable black plaintiffs,
potential white supporters who could view him on terms of professional
equality, and DeMille’s pedagogical scenes equating biblical and modern sin
(there is a decent chance that the judge had seen the Mbviglge Lewis
condemned the Aldine’s actions, opipting a settlement. The Aldine’s

OF AN AMERICAN JEW: THE LIFE AND TIMES OF JUDGE JULIAN W. MACK 292-300(1974);
MICHAEL E. PARRISH, FELIX FRANKFURTER AND His TIMES: THE REFORM YEARS 155-56
(1982);Wolters,supranote 122, at 201-02 (describing the exclusion of Jewish students from
selective social clubs).

128. Felix Frankfurter, Correspondence, BPORTUNITY 279(1923) (commenting that “[t]he
work is characteristic of Alexder—careful and thorough-going”).

129. SedManager of Aldine Fails To Appear at Scott'sRBaurtTRIB., Mar. 29, 1924, at Aldine
Theatre Case Settled in Manager’s Paner TRiB., Mar. 28, 1925, at 1.

130. SeeRaymond Pace Alexander, The Struggle WgjaRacism in Philadelphia from 1923 to
1948, Address Before the Business & ProfedsBnoup of the American Jewish Congress 4
(Feb. 15, 1950) (transcript on file with RPAP, Box 97).

131. Sed etter from William M. Lewis to Raymond Pace Alexander (June 11, 1931) (on file with
RPAP, Scrapbook 1931-35).

132. For background on the movie, seem&o HiGAsHI, CECIL B. DEMILLE AND AMERICAN
CULTURE: THE SILENT ERA179-201(1994).

294



RETHINKING CIVIL RIGHTS LAWYERING

management issued a public apologd @nomised to end its discriminatory
policy!*® Raymond Alexander achievedniar success a decade later in
challenging race discrimination at tBarle Theater using lvy League-educated
black plaintiffs'3*

Philadelphia lawyer Sadie Alexandemndocredit an earlier incident, quite
similar to that at the Earle, with launialg her on a lifetime of civil rights
advocacy. As Alexander remembered it, she, her future husband (Raymond
Alexander), and two Ivy League-educabeends were turned away from the
prestigious Shubert Theater in downtovirhiladelphia. As a counterstrategy,
each began speaking the Continental European language they knew best—one
spoke Spanish, another French,damnother German. The bewildered
manager, who didn't understand a word of it, decided that they could be
admitted, remarking that “[t]hey’re not niggers®*There are many possible
interpretations of this statement, butelone that seemed to stick with Sadie
Alexander was that the group’s demeatbn of black progress—indeed their
cultural resemblance to the mostucated whites around them—was a
convincing argument in attacking rackarriers to equal participation in civic
life. In fact, in the Shubert, Earle, dirAldine incidents, Alexander and her
husband began to formulate the stratdfwnt they used repeatedly as they
successfully attacked the color bariiedowntown restaurants, theaters, and
hotels. Using respectable plaintiffs (ieir own professional status), appeals
to common bonds of class or professiiem, and a precedent or statute that
arguably banned the practice, they t@dfa strategy that turned intraracial
identity into an effective chai for inclusion in civic lifé3°

In the following decade, as they took charge of the NAACP’s civil rights
litigation, the new black lawyers of ti820s brought their intraracial-progress

133. Sed\lexandersupranote 130, at 5.
134. See Slaps at Jim Crow Policy of Earle TiReateiTrRIB., Aug. 31, 1933, at 1

135. Interview by Walter M. Phillip, with Sadi@lexander 5 (Oct. 20, 1976) (transcript on file
with STMAP, Box 1).

136. See, egid. at 6; Interview by Unknown with Sadie Alexander 13-14 (Oct. 12, 1977)
(transcript on file with STMAP, Box 1); Lettbom Sadie Alexander to H.A. Enocks, Chief
of Personnel, Pa. R.R. (May 19, 1936) (on file with STMAP, Box sH#); alshloted
Philadelphian Has Had Brilliant Scholastid.egdl Career in Establishing Negro’s ,Rights
GuiDe (Norfolk, Va.), Sept. 17, 1932, afTwyo Newspapers Repast #ame Incident; One Is
True The Other Distorts the Fd&tgA. TRIB., Aug. 9, 1928, at 1; Interview with Gussella
Gelzer, in Phila., Pa. 18 (June 299] (transcript on file with author).
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civil rights strategy to a larger staféCharles Houston’s chance came in 1933,
in his first major civil rights case. ihvolved George i@wford, accused of
murdering two white women in Loudoun County, Virginia. Crawford, hardly
a ‘representative Negro,” was a poor, peripatetic laborer. To make matters
worse, shortly before trial Houston agmently became convinced of his guilt.
Instead of emphasizing his client’s resgability, Houston promoted his own,
turning the trial into a demonstration of the progress of the black bar toward
the standards of the highest reaches efglofession. He declined to ask for a
change of venue in a case that maygfit could not be won because of local
prejudice, stating publicly that he mlied in the fairness of Loudoun County
justice. He so impressed local authositigth his professionalism that both the
trial judge and prosecutor complimewt him in open court. The strategy
apparently swayed the judge and juAlthough his clientwas convicted,
Crawford received life in prisonstead of the expected death sentéfitEhe
end of the trial produced so many public statements of mutual respect from the
defense, prosecution, and judge thate newspaper headlined its report:
Crawford Case Ends in Legal Love'Eeast

Houston’s strategy closelresembled the one that his friend, fellow
Harvard law alum, and protégé William Hastie used that same year to great
effect in North Carolina. The case veamwsuit, supported by the NAACP, for
the admission of a black student to dwate study at the University of North
Carolina. Many within the NAACP wordethat the suit might prompt a harsh
reaction from local whites. In response, Hastie played his strongest suit: He
used his sterling educational credentials to make the proceedings as much
about the progress of the black lawyerabeut the substance of the issues at
trial. Hastie pointedly exchanged pdaatries with Duke law students and
professors who had come to see a Harvard graduate in action, and even won

137. On the takeover of the NAACP’s litigation black attorneys, see August Meier & Elliott
Rudwick, Attorneys Black and White: A Case Study of Race Relations Within th@é2ZNAACP
AM. HIST. 913 (1976).

138. SeéMack,supranote 121.

139. Crawford Case Ends in Legal Love(l@dsntified, undated nevpaper article, on file with
James Guy Tyson Papers, M-SREx 108-2). The strategy wanot without its critics,
however, who charged that his emphasis on professionalism also included failing to
question prosecution witnesses on their veramitsecall, challenge the fairness of Loudoun
County justice, or pursue a clear appeal after tBaeHELEN BOARDMAN & MARTHA
GRUENING, THE CRAWFORDCASE AREPLY TO THE'N.A.A.C.P.” 14-27 (1935).
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compliments from the opposing coun$®l Although the case was lost on a
technicality, much of the NAACP’s pdsgtal discussion of the case was
devoted to Hastie’'s credentials, higpgacably professional performance, and
what they signified for the progresstb& African-American bar and the race as
a wholet**

What had started as voluntarism—anti-legalist way of talking about
citizenship in a world where lavhad become oppssive—had been
transformed, by the end of the 1920into a legal claim against racial
segregation. In the civil rights lawgerhands, the emphasis on intraracial
cultural work and progress that haegdn building since the late nineteenth
century became a way to infuse the arsal citizenship guarantees of the Civil
War Amendments with new vitality.

C. Citizenship Claims and Public Opinion

The civil rights lawyers of the 1920s had fashioned a new way of talking
about citizenship, but the new language was accompanied by a conceptual
problem that had its source in volamntsm. The voluntaristmpulse had been
strengthened by the knowledge that law had become oppressive. The standard
explanation that black lawyers offered tiois turn of events was that changes
in law responded to something they called “public sentiment” or “public
opinion,”*? by which they meant the socialores of the majority of the
population that did not support eml citizenship rights for black&®If public
opinion was opposed to granting legal equality to blacks, and if law followed
public opinion, then one solution was the voluntarist one—simply to be let
alone to concentrate on intraracial development.

The voluntarist impulse, then, called intpiestion the efficacy of litigation
and lobbying. Charles Chesnuitt triedwmrk around this problem. Conceding
that “[c]ourts and Congress merely follgpublic opinion, seldom lead it,” he
argued that lawsuits were still needed because they would at least put the issue
of black citizenship before the larger public, force a public discussion of the
issue, and help stimulate Afric&mwericans themselves to organize

140. SeeWALTER WHITE, A MAN CALLED WHITE 157-59Arno Press 1969)1948); Meier &
Rudwick, supranote 137, at 940.

141. SedVHITE, supranote 140, a@t57-59Meier & Rudwick supranote 137, at 940-44.

142. E.g, E. J. Waring,The Judicial Function in Governm2rm.M.E.CHURCH Rev. 437, 439
(1886).

143. 1d.

297



THE YALE LAW JOURNAL 115:256 2005

politically ***Litigation might not directly psduce results that contravened the
majority’s social mores, but it mightibg issues before the court of public
opinion, where the real wk would take place.

The standard position on law and lgic opinion was reinforced by the
social scientific ideas that held swayer many of the post-World War |
generation of black lawyers. For instgrichicago lawyer C. Francis Stradford,
who earned law and master's degrae€olumbia, argued in a 1930 speech
that law was merely a superstructureated atop more fundamental social and
economic forces, and that the caugabva ran from social change to legal
change rather than the other way arodfiiLike Chesnutt, however, he argued
that litigation and lobbying could beffective as propaganda in the war for
public opinion!*® The organized black bar took the same position. The NBA,
flush with several civil rights victories the early 1930s, passed a resolution at
its annual meeting that read: “Inasmuels law is merely crystallized public
sentiment, we urge that the NationBhr Association conduct a country-wide
program of agitation . . . so that we may not only have the proper legislation,
but that it shall be grounded & sound and wholesome public opinidfi””

The emergence of the voluntarist impulse had been, in part, the product of
doubts about the ability of litigatioror lobbying to create a truly equal
citizenship status, particularly givenathso much of white public opinion
seemed opposed to it. The civil righagvyers had struggledith this problem
since the late nineteenth century, buttiaund no resolution by the beginning
of the Great Depression. The standard position within the civil rights bar
remained that their efforts, if unaiddwy political mobilization and the battle
for white public opinion, would be unsaessful in gaining equal citizenship
status for their fellow African-Americans.

144. Chesnutt,The Disfranchisement of the Negpoanote 65, at 114.

145. C. Francis Stradford, Changes in the Law Vigtauby Economic and Social Forces, Address
Before the National Bar Assation Annual Conventionin ADDRESSESDELIVERED BEFORE
THE FIFTH ANNUAL CONVENTION, supranote 105, at 2. Sadidexander took a similar
position, analogizing law to a simple organitgrowth of the unitary mores of socie§ee
Sadie Tanner Mossell, Sociology | Notes (FBb. 1917) (unpublished class notes,
University of Pennsylvania) (on file with $TAP, Box 19) (“Social Organization unites
differentiated groups of people into onecf&ty which follows c&ain customs and laws
automatically and involuntarily.”).

146. Seétradford,supranote 145t 7.

147. NAT'L BAR ASSN, PROCEEDINGS OF THESEVENTH AND EIGHTH ANNUAL CONVENTIONS 110
(1933) [hereinaftdPROCEEDINGS OF THESEVENTH AND EIGHTH ANNUAL CONVENTIONS].
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D. Conclusion

By the end of the 1920s, the questioegarding black citizenship that had
occupied the attention of the post-@iWar generation of black lawyers had
returned, but by a circuitous route. Theluntarist strand of race uplift had led
the African-American bar leaders back to a new way of making legal rights
claims directed at the maity. In addition, black bar leaders’ concession that
rights claims directed at both cougnd legislatures could not succeed without
concomitant changes in public opinided many to imagine that litigation
might be one means of changing thatinion. The questions of the legal
contours of African-American citizémg and the relationship between legal
and social change would return during the following decade, under the twin
influences of legal realism and Marxist politics.

iv. social engineering in practice:
an alternative history of the depression era

The African-American civil rights bar leaders began the 1930s with a
professional consciousness that oriertegin neither toward nor away from
legal attacks on de jure segregation. Rgm#t as a legal consciousness could
have led them to focus their professional energies on any number of projects.
One project in particular that camettee fore during the 1930s was a critique
of discrimination by labor unions amativate employers. The formulation of
that critique was aided, in crucigllaces, by Charles Houston’s “social
engineering” view of reform lawyering and by legal realism.

Scholars have identified Houston'’s social engineering ideas with a vision of
law reform that inspired his studen&énd associates at Howard Law School,
such as Thurgood Marshall, to plan ataek on de jure segregation that would
reach its fruition inBrown | will offer a contrasting interpretation that ties
social engineering to progressive arghleaealist jurisprudence. For Houston
and many of his fellow black lawyergyderealism reinforced their skepticism
about the efficacy of courts, acting apim transforming society. Indeed, as
Charles Houston initially formulated,isocial engineering did not encompass
attempts to transform American sety through litigation. Even in the
litigation context, legal realist impulséglped Houston and his colleagues at
the black bar formulate a critique ofiyate labor market discrimination that
led many of them to endorse the legislative experimentation of the late New
Deal.

The standard interpretation of progrgive legal realist jurisprudence views
it as having existed in tension with thiil rights lawyers’ project. Progressive
and legal realist lawyers, judges, and faofessors critiqued early-twentieth-
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century jurisprudence for privileging what they called formal or conceptual
reasoning and paying insufficient attentiém the consequences of legal rules
for public policy and society. Many ristd argued for a legal method that used
social scientific methods to makewvlanore functional and responsive to
modern social problems. Be realists stressed thal@ierminacy of traditional
legal reasoning and somatiqued the private labor market as a regime of
coercion rather than liberfy® During the New Deal era, many realists
advocated for both the administrative staind governmental regulation of the
private labor market before an oftenstite judiciary thatthey viewed as
remaining in the grip of both corptualism and rights-based reasonifiy.

Much of the scholarly work on lege¢alism has been shaped by, or is
responsive to, CLS critiques of rights-advocacy and private law theory. CLS
scholars have emphasiztitt coherence of legal liberalism as a rights-based
project and its incompatibility with legal realismf.That work has reinforced
the tendency to view realist jurisprute as antithetical to the black bar
leaders’ presumed publies/-based rights advocacy.

When scholars rediscovered the Bmwn generation of civil rights
lawyers during the 1970s, they down@dythese lawyers’ connections to the
realist project and emphasized legakdalism instead. Some did note the
intriguing connections between Charleuston’s “social engineering” ideas
and the social engineering ideas of pesgive-realist figures at Harvard such
as Roscoe Pound and Felix Frankfurtarrther, some scholarship, including
several excellent efforts by student augh also recognizes that Houston’s

148. SeeHORWITZ, supranote 42, at 3-7, 169-92aKAN, supranote 2, at 13-17p®WARD A.
PURCELL, JR., THE CRISIS OF DEMOCRATIC THEORY: SCIENTIFIC NATURALISM AND THE
PROBLEM OFVALUE 74-94 (1973); Gary Pellarhe Metaphysics of American Z&wGL. L.
Rev. 11511219-591985);Joseph William Singet,egal Realism NpoW6 Q.. L. REV. 465,
468-69 (1988) (reviewing AURA KALMAN, LEGAL REALISM AT YALE, 1927-1960 (1986)xf.
MORTON WHITE, SOCIAL THOUGHT IN AMERICA: THE REVOLT AGAINST FORMALISM (1949)
(placing realism in the context darger philosophical developmentsgee generally
AMERICAN LEGALREALISM (William W. Fisher 11l et al. eds 1993) (collecting realist sources
and explaining realism).

149. SeeHORwITZ, supranote 42, at 213-16g1R H. IRONS, THE NEw DEAL LAWYERS(1982);
KALMAN, supranote 2, at 17-19; Duncan KenneByom the Will Theory to the Principle of
Private Autonomy: Lon Fuller's “Consideration and EOGn@LuUM. L. REv. 94, 113-14
(2000). On late-nineteenth-century conceptualism, seewTz, supranote 42, at 9-31.

150. SeéMorton J. Horwitz, The JurisprudenceBodéwn and the Dilemmas of LiberalisdnHhRrv.
C.R.-C.L.L.REV.599, 602 (1979). Edward Purcell's infitial interpretation of realism also
reinforced this trend by framing the resurgenof fundamental-rights-based ideas in the
1940s and 1950s as a counterreaction to re8lefPURCELL, supranote 148.

300



RETHINKING CIVIL RIGHTS LAWYERING

legal reformism and jurisprudential garimentation may have received an
impetus from Pound and Frankfurtét'The conventional wisdom, however,
was encompassed by Houston’s biogfs conclusion that “Houston’s
‘social engineering’ is to be distingugsl from earlier Pragssive era notions
regarding ‘correction’ of society?*The consensus remained that his project,
and that of his colleagues at the kldmar, was a court-centered one that
focused on race rather than the clasd aconomic regulatory projects that
occupied the core intellectual energies of the rediitikewise, scholars who
studied the white realists paid little atten to their connection to the African-
American civil rights bar*

| argue here that for several reasonsciiai rights lawyers, like their white
realist counterparts, spent much of th@30s grappling with the limitations of
nineteenth-century jurisprdence, as well as with @hpublic nature of the
private labor market. First, the Great Depression called into question the civil
rights lawyers’ core assumptions about the private labor market, opening up
new frames for analyzing the employrthenarket. Second, the civil rights
lawyers’ absorption of many progressieglist critiques, generally at Harvard
and Howard law schools, gave them a new way of looking at law and
jurisprudence. Third, Depressiomee public works and labor market
regulations provided them with & doctrinal tools to put their new
professional identity into practice. Algside their well-known challenges to de
jure segregation emerged a realist-inficed critique of private labor market
discrimination.

1. Richard Kluger, for instance, mentioned W#ton’s exposure to Felix Frankfurter's
interdisciplinary legal analysis while at HarvarduKER, supranote 34, at 116.

152. MCNEIL, supranote 36, at 267 n.46ee also idt 216-18.

153. SeeRoger A. Fairfax, Jr\Wielding the Double-Edged Sword: Charles Hamilton Houston and
Judicial Activism in the Age of Legal RedMsihrv. BLACKLETTER L.J. 17, 18 (1998)
(“Houston’s encouragement of judicial activism is significant . . . for its incompatibility with
Legal Realism . . . . ")Note, Legal Realism and the Racestun: Some Realism About
Realism on Race Relafid®8 HhRv. L. REv. 1607, 1619 (1995) (authored by Christopher
Bracey) (stating that “[n]ational concerns,cbuas unionization, economic reform, and the
expansion of federal bureaucracy, dominatedvthite liberal [realijtagenda during this
era and largely overshadowed [the] raoialtters” that were iportant to Houston);see also
J. Clay Smith, Jr. & E. Desmond Hog&emembered Hero, Forgotten Contribution: Charles
Hamilton Houston, Legal Realism, and Laboiédawry. BLACKLETTERL.J.1 (1998).

154. Standard surveys of realist work that owel the connection between white realists and
black civil rights lawyers includedrwiTz, supranote 42; L URA KALMAN, LEGAL REALISM
AT YALE, 1927-1960(1986); JoHN HENRY SCHLEGEL, AMERICAN LEGAL REALISM AND
EMPIRICAL SOCIAL SCIENCE(1995); Horwitz,supranote 150, at 602.
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A. Three New Frames for the Private Labor Market:
Antidiscrimination, Marxist Politics, and the New Voluntarism

Scholarly accounts &rownand its preceding history have emphasized that
the private labor market only emerged in the professional consciousness of the
civil rights bar in the late 1930s atiek early 1940s, when Charles Houston
began challenging labor union discrimination under the Railway Labor Act,
and A. Philip Randolph’s threat oh march on Washington convinced
President Roosevelt to sign an executive order creating the wartime Fair
Employment Practice Committé&Even these accounts see the labor cases as
a secondary concern of Houston’s teaterged from his traditional NAACP
work.***The civil rights lawyers, however, had been shifting their attention to
the private labor market for almost acdde when Houston began to take up
the labor cases. As early as 1931, three new frames for viewing the private labor
market had emerged—one rooted intidiscrimination, another rooted in
Marxist politics, and a third that emphasd new forms of voluntarist activity.

All three would compete to supplant race uplift as the professional ethos of the
civil rights bar in the 1930s.

The voluntarist strand of uplift led to a conception of the private labor
market as a regime of liberty rath¢han coercion. Sadie Alexander,
professionally trained as both aroeomist and a lawyer, communicated this
with a lucidity that few of her colleagsi could match. Analyzing the economic
status of black women workers in théeld920s, she found that they earned
less than their white coumgarts and occupied unskitlgpositions. Alexander,
however, believed that this was not cause for concern. “[I]n the natural process
of events,” she argued, “Negro women must eventually push on to more
skilled, better paying jobs” as firmeeking greater profits capitalized on their
skills by promoting them®’ Racial as well as individual progress would
inevitably result from labor market participation, she argued, provided that

155. SedvICNEIL, supranote 36, at 156-63USHNET, supranote 3, at 76-80.

156. SeeERIC ARNESEN, BROTHERHOODS OF COLOR: BLACK RAILROAD WORKERS AND THE
STRUGGLE FOREQUALITY 204(2001); McNEIL, supranote 36, at 156; Smith & Hogasupra
note 153, at 5. Perceptive observers knovbyhitie 1920s the civil rights lawyers had begun
to attack discrimination by putativelprivate actors, such as common carriers and
innkeepers, and putatively private institutioprsuch as all-white political primaries and
neighborhood associations that emm@dyracially restrictive covenangee, e gTUSHNET,
supranote 3, a67-115. Most scholars assume, howevat tiie critique of the private labor
market emerged much later.

157. Sadie T.M. AlexandeNegro Women in Our Economic 8if@&°PPORTUNITY 201-041930).
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African-Americans disciplined their indilial efforts with “astabilizing sense
of group-responsibility.*>®

During the 1920s, lawyers su@s Raymond Alexander and Charles
Houston tended to share Sadie Alexarsleigw of the private labor market as
a regime of libertyather than coercioft® If African-Americans were allowed
basic common law liberties and left alotheir individual anl collective efforts
would lead to individual and racial progress. The job of the black lawyer in this
process was to foster the creation of institutions like black businesses, law
firms, and law schools, and to provide examples of thrift, hard work, and
property accumulation that would inspirworking-class blacks to internalize
respectable middle-class culture. When the civil rights lawyers critiqued
employment discrimination during the 192Q@hey tended to focus their efforts
on the civil service and other govemntal positions that were easily
accommodated to the obligation of pigbkentities to be evenhanded with
respect to rack’

The pre-Depression civil rights lawyers did formulate a sustained critique
of one form of private labor market coercion: that of labor organizations,
particularly those associated with tAenerican Federation of Labor (AFL),
which excluded black workers from membership, relegated them to segregated,
secondary black locals, and actively cgied to replace black workers with
white ones:®* Most black lawyers, as a general matter, endorsed collective
worker organization as a means of ameliorating the externalities of industrial

capitalism®?> Many, however, remained suspicious of specific legal reforms

158. Id. at 203.
159. On Houston and Alexander’s voluntarist writings, sepraSection I11.A.

160. See, e.gFrancis M. Dent, Legal Problems To Beercome, Address Before the National
Bar Association Annual Conventian, ADDRESSESDELIVERED BEFORE THEFIFTH ANNUAL
CONVENTION, supranote 105, at 45 (discussing patdmployment). Black lawyers had
formulated a critique of private discriminai in access to publi@ccommodations, but
formulating a similar critique for the privatebor market proved diffult. Discrimination
in public accommodations had been addresselolly federal and state statutes during the
nineteenth century, providing a clearer soufeeintellectual and doctrinal critique than
existed for private labor market discrimination.

16. On the discriminatory pradés of organized labor, se®NASEN supra note 156;
BERNSTEIN, ONLY ONE PLACE OF REDRESS supranote 54; RiLIP S. FONER, ORGANIZED
LABOR AND THEBLACK WORKER 1619-1973, at 64-1(874);HERBERTHILL, BLACK LABOR
AND THE AMERICAN LEGAL SySTEM 1-34(1977);and BRUCE NELSON, DIVIDED WE STAND:
AMERICAN WORKERS AND THESTRUGGLE FORBLACK EQUALITY (2001).

162. See, e, gSTRAKER, supranote 47, at 186; C. Francis Stadf Changes in the Law Wrought
by Economic and Social Forces, Addres®mrBethe National Bar Association Annual
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that might boost the power of discrimitmety unions. When the legislation that
would become the Norris-LaGuardianti-labor-injunction statute was
proposed, Cleveland lawyer Harry Dadpposed it for that very reastf.
Harvard law student John P. Davis annoed in 1929 that he would adopt the
motto “hurrah for the Scab and the Open Shop and To Hell with the Unions,”
at least until labor stopped excluding black work&tsn short, lawyers like
Harry Davis and John P. Davis viewedi-dabor legal measures as preserving
worker liberty, and sawhe collective power ainions as coercive.

Their positions on civil rights, epioyment, and labor, would shift
dramatically during the next decade. TBeeat Depression called into question
the assumption of progress, a core teneipdift: both collective racial progress
toward economic equality with wigi§, and intraracial progress of working-
class blacks toward middle-class stafdsVvith the onset of the Depression,
the incomes of black industrial worketell severely and their unemployment
levels rose precipitously in the cities that housed the leaders of the African-
American baf®® Urban black workers accounted for a good portion of the
clientele of African-American lawyers, who in turn faced severe economic
difficulties. After several decades of ttyeto thirty percent decennial growth,
the size of the black bar actually decreased by over fifteen percent during the
1930s—even though the number of lawyers in the country increased by over
ten percent during the decatfé One survey of black professionals found that
the median income for African-Americkwyers dropped by almost one-third
between 1932 and 1936, a far ladpp than for any other profession

Convention,in ADDRESSEDELIVEREDBEFORE THEFIFTH ANNUAL CONVENTION, Supranote
105, at 9; Sadie Alexander, Lecture ogr&mtion in the Public Schools, Delivered at
Dunbar Theater 3 (Dec. 5, 19@%)published manuscript, ofile with STMAP, Box 71).

163. Editorial, Spokesman for Negroes Condemns Anti-InjunctidhLBilLAB. 24, 24 (1929).

164. John P. Davis, Letter to the Editdihe Black Man’s BurderHe NATION, Jan. 9, 1929, at
44,

165. On race uplift's assumption of progress, sg@aSection I1.D.

166. See, e,gNANCY J.WEISS FAREWELL TO THEPARTY OFLINCOLN: BLACK POLITICS IN THE AGE
OF FDR 45-46 (1983); Bureau of Labor StatisticdJ.S. Dep’t of Labor,Long-Term
Unemployment in PhiladelpB& MoNTHLY LAB. REV. 1079 (1939) (detailing local economic
conditions).

167. SeeRICHARD L. ABEL, AMERICAN LAWYERS280(1989) (proposing slightly different figures
for 1940); &roLD S. AUERBACH, UNEQUAL JUSTICE. LAWYERS AND SOCIAL CHANGE IN
MODERN AMERICA12§1976);SMITH , supranote 74, at 631-37.
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surveyed-®® The erosion of race uplift's prases of racial progress called for a
new theory of the black professional’s role in economic advancement.

Two such theories appearén the August and September 1931 issues of
Opportunity An essay by Raymond Pacexahder, originally tittedhe Negro
Lawyer: His Duty in a Rapidly Changing Social, Economic and Political World
introduced one theory?® The beginning of the essdgparted little from 1920s
uplift, enumerating cases of discrimination involving respectable African-
Americans.’® But Alexander shifted his tone halfway through, arguing that
“[w]e find today, however, a type of discrimination where the Negro seeks
employment in industry and the mafacturing trades, in the service
occupations . . . that is more dangeroud far-reaching in effect than any kind
we have heretofore experiencédPHe maintained that established race uplift
organizations could not remedy increasing competition between black and
white workers for low-wage jobs, and that the black bar therefore needed to
shift its attention to defend “the fdamental right to work, free from race
influences.*"?

In his 1931 essay and his NBA igiegtial speech, Raymond Alexander
began to lay the groundwork for what would become modern employment
discrimination practice. Prior versionsratce uplift had emphasized the duties
of citizenship with regard to the pete labor market—ensuring that African-
American workers internalized propeork habits and engaged in collective
voluntarist enterprise. The new thegryowever, recommended an enhanced
focus on rights—what Alexander calléde fundamental right to work™—a
rightﬂigfringed when African-Americans were denied jobs because of their
race.

One month earlier, Los Angeles lamyloren Miller had published an
article inOpportunitythat articulated a far more radical civil rights program.

168. SEECHARLESS.JOHNSON, THE NEGROCOLLEGEGRADUATE 375 (1938).

169. Raymond Pace Alexandéfhe Negro Lawye® OPPORTUNITY 268 (1931) [hereinafter
AlexanderThe Negro LawyeRaymond Pace Alexander, The Negro Lawyer: His Duty in a
Rapidly Changing Social, Economic and Padditiworld, Address Before the National Bar
Association Annual Convention (Aug. 7, 1930NAT'L BAR ASSN, PROCEEDINGS OF THE
SIXTH ANNUAL CONVENTION OF THE NATIONAL BAR ASSOCIATION4 (1930).

170. AlexanderThe Negro Lawysupranote 169, at 268-69.
. ld.
172. 1d.

173. Id. at 270;see alstesse S. Heslip, Address Before Eighth Annual Convention of the
National Bar Association (Aug. 4, 193R),PROCEEDINGS OF THESEVENTH AND EIGHTH
ANNUAL CONVENTIONS, supranote 147, at 65.
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Three decades later, Miller would do as much as anyone to create the legal
liberal interpretation of the pr&rowncivil rights bar:’*In 1931, however, he

had other concerns. Miller startedofn a different vantage point than
Alexander. Both strands of uplift, h@&gued, had become irrelevant. The
voluntarist strand was based on the *“far fetched possibility that the
concentration of capital in the hands of the professional class may evolve a
black capitalist class which will, in tyrestablish factories to employ the black
workers,” an unlikely occumee during the Depressidi® Miller also
excoriated what he called “the fight for civil and political right8“The black
worker,” he argued, was “imbibing here and there the new psychology of
working class” and “rather unconsciouslitda the view that his ills are purely
economic and is less grateful folipical victories than he might bé” Miller

was skeptical about the autonomy of lamd the efficacy of legalism, arguing
that the more fundamental work, as wadl the new consciousness of the black
workers, should focus on the economic struggle between contending classes.
Miller's essay announced a new theoryhefblack professional’s role that was
rooted in Marxism.

Miller's essay was the product of several trends that had brought Marxist
guestions to the fore by the fall of 1931. Many civil rights lawyers had
exchanged ideas as part of the Harvaletk graduate student cohort of the
1920s and early 1930s, where they efeieé and debated figures such as the
economist Robert Weaver and the political scientist Ralph Bunche, who
penned his essafMarxism and the “Negro Questisnon after leaving
Harvard!’®More important was the influence tife Scottsboro Boys’ trials of
1931, where nine black youths weteuaed of raping two white women in
Alabama. After eight of the youths wesentenced to death, the International
Labor Defense (ILD), a Communist Party-affiliated group, represented the
defendants in their appeals and used tase to publicize Marxist-influenced
theories of civil rights lawyering. Juss Miller's essay went to press, ILD
lawyers and activists were presenting their radical theories of law at the NBA

174. See suptaxt accompanying notes 32-33.

175. Loren Miller, The Plight of the Negro ProfessionaldMaePoORTUNITY 239,239-40.
176. 1d.

177. 1d.

178. SeeRALPH BUNCHE: THE MAN AND His TIMES 52 (Benjamin Rivlin ed., 1990); RPH
BuNcHE, Marxism and the “Negro Question SELECTED SPEECHES ANDWRITINGS 35
(Charles P. Henry ed., 1995).
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convention, spurring the black lawyersdtiendance to an unprecedented, and
heated, debate about the nature of lawyering for social ch&hge.

The African-American civiights lawyers’ endorsement of Marxist politics
can be distinguished from the rigid yeter-changing official policies of the
American Communist Par{’® For black civil rights lawyers, the Marxist
critique usually translated into the argant that workers needed to be unified
into a common interest group that cdutontend with capital—a prescription
consistent with the general Marxist inmpa, but also with sentiments shared
by a growing group of Americans,claoding Justice Holmes and the New
Dealers who pushed for the National Labor Relations'®¢h civil rights
politics, the Marxist position led tomogram that emphasized breaking down
the barriers that separated black workers from white organized labor.

A third alternative was also available to the civil rights lawyers—one that
ran through the voluntarist strand of lifp. After an initial endorsement of
New Deal public works and industrial recovery measures, Sadie Alexander, for
instance, focused on voluntarist measui@smuch of the rest of the 1930s,
continuing her traditional focus on black progress in accumulating property
and moving up the rungs of the employment ladder. Alexander's New
Voluntarism tended to emphasize opjpmity rather than coercion in the
private labor market. In particularAlexander urged African-American
organizations to monitor black employment patterns and to train black
workers to seek out the opportunities that remained avait&fiiefluenced by
W.E.B. DuBois’s Depression-era wrijisy she counseled exploration of new
forms of collective, race-based actiord arged African-Americans to assist in
the formation of black consumers’ ceogtives that would allow the middle

179. SeéMack,supranote 121.

180. On the Communist Partg’evolving ideology, seeeN IRVIN PAINTER, THE NARRATIVE OF
HoseaHUDSON: His LiIFE AS ANEGROCOMMUNIST IN THE SOUTH 16-17, 22, 25-g8979).

181. Sed/egelahn v. Guntner, 44 N.E. 1077, 10B{M&ass. 1896) (Holmes, J., dissenting)LIB
W. HAWLEY, THE NEwW DEAL AND THE PROBLEM OF MONOPOLY. A STUDY IN ECONOMIC
AMBIVALENCE195-97Fordham Univ. Pres$995)1966); see alSRODGERS supranote 49, at
185-86, 203-11.

182. SeeSadie T.M. Alexander, Address on Negwahievement Delivered for Tindley Temple
Negro Achievement Week (1936) (unpublistrednuscript, on file with STMAP, Box 71)
[hereinafter Alexander, Address on Negro Aehiment]; Sadie T.M. Alexander, Address to
Educational Economic Conference—Elks (ALR). 1935) (unpublished manuscript, on file
with STMAP, Box 71) [hereinafter Alexandé&ddress to Educational Conference]; Sadie
T.M. Alexander, Economic &us of Negro Women, an Index to the Negro’s Economic
Status, Address to the Urban League 2, 7 gted) (unpublished manuscript, on file with
STMAP, Box 71) [hereinaftédexander, The Economic Status of Negro Women].
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and working classes to sharecensumerist economic identit§® The most
significant consumerist-voluntarist effs of the decade, however, were the
African-American civic movements thHadycotted businesses located in black
neighborhoods that failed to hire and promote black work¥rs.

Each of these three theories of the role of the civil rights lawyer in economic
life would have to surmount significaptoblems before it could claim to be
the successor to 1920s-era race uplift. Emerging theories of employment
discrimination lacked a doctrinal or jurisprudential frame. Statutory and
common law precedents provided little support for disciplining the race-based
actions of private employers or labor unions. The preferred solution of
Marxist-influenced lawyers—unitinglack and white workers against the
owners of capital—seemed to be exglrunlikely when much of organized
labor excluded African-Americansorft membership. The voluntarists’
solution, for all of its anti-legalismyould ultimately run up against legal
constraints in the form of the injuneg relief mobilized against the prime
voluntarist activity—thélack boycott movements.

B. The Influence of Progressive-Realist Jurisprudence

Each of the competing Depression-era thesoof civil rights lawyering and
economic citizenship would be aided by progressive and legal realist insights in
its struggle with the private labor markd&fany of the civil rights lawyers who
took the lead in this struggle were trained in the brand of progressive-realist
jurisprudence promoted by Felix Fidarter and Roscoe Pound at Harvard
Law Schoot®>Others were exposed to reitisethods at Howard Law School,
where Charles Houston implemented pgdgical and jurisprudential reforms

183. Sed\lexander, Address on Negro Achievemsmpranote 182, at 5-6.
184. See infr&ection IV.C.

185. Although important differences exist betwe@e individuals who have been identified in
the scholarly literature as coibuting to progressive-realist thought, | have chosen to
follow the recent work that has emphasizkd continuities between Pound, Frankfurter,
and the realist figures located Yale, Columbia, and Johns Hopkirsee, e.gAMERICAN
LEGALREALISM, supranote 148; ldRrRwITz, supranote 42; N.E.HHuULL, ROSCOEPOUND AND
KARL LLEWELLYN: SEARCHING FOR ANAMERICAN JURISPRUDENCE173-2291997); KALMAN,
supranote 2, at 14 (adopting the expansive woéwhe legal realist project for the purposes
of argument); Karl N. LlewellynA Realistic Jurisprudence—The Next ZefLum. L.
Rev. 431, 454-55 & n.22 (1930) (citing Frankfurter as one whose work was taking the realist
movement “beyond the stage of chatter”).h@t definitions of progressive or realist
jurisprudence will, of course, gentrather definitions of realism.
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that drew on both the Pound-Frankfurter brand of progressive realism as well
as the realist innovations at Yale and Columbia Law Schools.

During the post-World War | era, Harvard Law School saw the
development of what Dean Erwin Grisowvould later call “a long line of
eminent Negro lawyers who have besmdents at the School,” including
Charles Houston, “Raymond Pace Alexandéthe Class of 1923, [and] Judge
William H. Hastie, of the Class of 1930 (a fellow student of my own tifi&).”

A number of these students came untte influence of Roscoe Pound and
Felix Frankfurter. Pound became antellectual mentor and occasional
correspondent of both Houston and Alegan's, and he sent both men on to
their professional careers accomipdrby letters of recommendatio¥fFor his
part, Frankfurter publicly endorsedlexander’'s protest article about the
Harvard dormitory crisig®®

With Pound’s enthusiastic endorsement, Houston stayed on for an extra
year of S.J.D. work after completing his LL.B in 1922, taking two courses each
from Pound and Frankfurte®®® Just before the beginning of Houston’s
graduate year, Pound and Frankfurter psitsbd their social scientific study,
Criminal Justice in Cleveldffdone of the more successful examples of the

186. Erwin N. Griswold, Charles Hamilton Hston, Address Before the 41st Annual
Convention of the NAACP, Boston, Massachusetts (June 15, ih9B®-GROHIST. BULL.
216, 210 (1950).

187. SedRaymond Pace Alexander 2-3 (undated) (unpublished manuscript by unknown author,
on file with RPAP, Box 1) (noting that Alextar received a letter of recommendation from
Pound); Letter from Roscoe Pound, Dean, Had/Law Sch., to Hon. Fenton W. Booth
(Dec. 31, 1923) (on file with CHHP, Box 163-12).

188. SedFrankfurter, supranote 128. Alexander took twosdas with Frankfurter, and would
continue to rely on Pound’s ideas speeches and writings into the 19488eHARVARD
LAw ScH. CATALOGUE, 1922-23, at 321 (1922); Harvard Law Safficial Transcript of
Raymond Pace Alexand@921-1923pn file with Office of tle Registrar, Harvard Law
School (ORHLS));see alsBRaymond Pace Alexander, TA&olishing of the Magistrate
Courts and a Recommendation for the Enlargement of and the Extension of the Powers of
the Municipal Court as a Substitute, Addr&sefore the Law Academy (May 23, 1934) (on
file with RPAP, Box 95); Raymond Pace Alaean Administrative Law: A Threat to Our
Constitutional Guarantees? (1945) (unpuldidimanuscript, on file with RPAP, Box 96).

189. SedGriswold, supranote 186, at 210; Letter from Rosé&wmind to Hon. Fenton W. Booth,
supranote 187; Letter from Roscoe PoundaimeHarvard Law Sch., to Unknown Recipient
(Sept. 27, 1921) (on file with CHHBox 162-12); Harvard Law Scbfficial Transcript of
Charles Hamilton Houston (1911923) (on file with ORHLS).

190. CRIMINAL JUSTICE IN CLEVELAND(RoOscoe Pound & Felix Frankfurter eds., 1922). Pound and
Frankfurter co-directed anslupervised the researcBeeDAvID WIGDOR, ROSCOEPOUND:
PHILOSOPHER OFLAW 242-43 (1974).
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application of progressive-realist social science td*aw,which both men
endorsed sociological approaches w. I&rankfurter’'s introduction to the
Cleveland crime survey, for example, hailed the work as a groundbreaking
application of “social sanitation and social engineering” ideas to law réform.
In Pound’s jurisprudence class, Houstoad@xcerpts from many of the classic
articles in which Pound formulated his sociological approach to**faw.
Houston’s class notes chart his absiorp of Pound's idea that legal
decisionmaking should be based on fimal tests that attempt to identify the
“social interests” at issue in a particular legal setfihghis was the “social
engineering” model of law reform that Pound intended to replace nineteenth-
century legal methods?

Charles Houston presented his S.J.D. thesis—his first extended statement
on law—as an elaboration of the prpies that he had internalized in his
graduate courses with Pound and Frankfutt8The thesis analyzed the scope
of the notice and hearing that should gen to potentially affected parties
before an administrative body could taation. Its legal method bore many of
the hallmarks of progressive-realist jurisgence: (1) a critique of formal or
conceptual reasoning’ (2) arguments that law should respond to social forces

191. The assessment of the Cleveland crime survayr@atively successful realist project comes
from AMERICAN LEGALREALISM, supranote 148, at 236.

192. Felix FrankfurterPrefacéo CRIMINAL JUSTICE IN CLEVELAND, supranote 190, at v, \see also
Roscoe PoundCriminal Justice and the American BitYRIMINAL JUSTICE IN CLEVELAND,
supranote 190, at 559.

193. Houston’s reading included Roscoe Poulnaly in Books and Law in Actidbh A1. L. REV.
12(1910)[hereinafter Poundl.aw in BooksRoscoe Pound..iberty of Contract8 MLEL.J.
454(1909); Roscoe Poundylechanical Jurispruder&€oLum. L. REv. 605(1908); Roscoe
Pound, The Scope and Purpose of Sociological Juris@4idereel. Rev. 591(1911); and
RUDOLPH VON JHERING, LAw AS AMEANS TO ANEND (Isaac Husik trans., MacMillan 1924)
(1877).

194. Charles H. Houston, Jurisprudence Notesidated) (unpublished class notes, Harvard
Law School) (on file with CHHP, Box 163-5).

195. SeeHouston, supranote 194, at 1, 3. On Pound’s legal method, see Thomas A. Green,
Freedom and Criminal Responsibility in the Age of Pound: An Essay on Crimé®l Justice
MicH. L. REv. 1915, 1983-95 (1995); and Kennedpranote 149, at 119-Xee alsduLL,
supranote 185, at 81-85;I¥H0R, supranote 190, at 183-205.

196. Charles H. Houston, A Functional Study tbe Requirements of Notice and Hearing in
Governmental Action in the United States: Goweent Is a Practical Affair 1 (1923) (précis
to unpublished S.J.D. thesis, Harvard Lavh&au) (on file with the Harvard University
Library).

197. See, e, glohn Deweyl.ogical Method and Lal® @RNELLL.Q.17 (1924).

310



RETHINKING CIVIL RIGHTS LAWYERING

and trends—particularly changestirban and industrial lifé?® (3) a focus on
defining the proper institutional locations for legal decisionmakiig4)
consequentialist legal reasonfi§,(5) a functionalist method, rooted in the
social sciencé8! and (6) an endorsement afdministrative expertise and
flexibility.**2

Nineteenth-century courfsHouston argued, had insisted on “formalism
for the sake of its own logical consistency” in this &@eapplying outdated
concepts of separation of powers, easnindustrialization and urbanization
made the old forms inadequate. Houstosisted that legal decisions should
instead rely on functional tests thatfised on the consequences of legal rules
for modern social relatiorf€* This method, he argued, would lead courts to
compare the relative decisionmakingoaiities of institutional actors, and
would counsel greater deference by thetsaorthe institutional capacities and
expertise of administrative agencies.

While Houston’s thesis grappled wiflormalist concepts of separation of
powers, he could have dasapplied these same dites to the rights-based
jurisprudence that has been associatgth his legacy. Indeed, Pound had
taught him how to interpret and critige the various theories of rigft$.From
Pound he learned that the idea of a “Iggdelimited interests [the] real basis

198. See, e,g2ound,Law in Booksupranote 193.

199. See, e, gInt'l News Serv. v. Associated Press, @48. 215, 248-6798) (Brandeis, J.,
dissenting).

200. See, e, d.lewellyn,supranote 185.

201. Sed&ALMAN, supranote 154, at 3-10.

202. SeeAMESM. LANDIS, THE ADMINISTRATIVE PROCESY1938). Two legal realist methodologies
that are largely absent from Houston’s theses (@) an attack on the indeterminacy of legal
reasoning (Houston critiqued traditional jupsidence solely as failing to correspond to
social interests), and (2) a critig of the public-private distation. A partial version of the
public-private critiquenvould come lateiSeénfra Section IV.D.

203. SeeCharles H. Houston, Notice and Hearing as a Condition Precedent to Governmental
Action 3 (June 1923) (unpublished prefiary report, on file with author).

204. |d. at 20 (declaring that “nothing is gaineddamuch lost by applying the terms ‘judicial’
and ‘legislative™ to administrative action).

205. See idat 17-19. He made his methodological premidear in his précis to the full thesis,
noting in the title that his was a “Functioraiudy,” and for emphasis adding the subtitle
“Government Is a Practical AffaiSeeHouston,supranote 196.

206. Houston, supranote 194, at 267-72. Houston had also heard Pound lecture on Wesley
Hohfeld's famous analysis of rights-tafkee idat 271.
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for unifying these conception$? If nothing else, Houston learned that rights
were not a priori concepts but ratherechanisms for securing the various
social interests at stake in modern. INich of modern rights discourse would
have seemed like empty conceptualismHouston: talk that should be

replaced by the more purposive and natatial language of social engineering.

Houston’s graduate studies were the seuof much of the vision that he
would implement as Vice-Dean of Howard Law School. He would later recall
that he “first got [the] idea about thieinctional teaching of law from Spain,”
which was his next stop after completing his graduate W8ridouston
received a traveling fellowship to study at the University of Madrid during
the 1923-1924 academic year. Althougttalrof the method of instruction
there, he was impressed with classesvhich students analyzed “concrete
problems based on actual litigation, datja]ctual legislatie problems are also
dealt with, the students being callaghon to compile statistics, criticize
existing legislation, [and] propose @rrecommend reforms. Field excursions
are often made to determine the actual effect of the law or administration of
justice in operation®® This, Houston reasoned, was a legal method that “we
well might copy” in American law teachifiy.

Three years after Houston's returfilom Spain, the Laura Spelman
Rockefeller Memorial gave additionalgetus to the formulation of his social
engineering ideas when it hired Houstto study the interactions of African-
Americans with the legal systémHouston viewed his study as an application
of the social scientific approach tw leeform that he héilearned at Harvard:?

He eventually completed seakdrafts of a report on the state of the black bar,
as well as several other repdtfén the final draft of the report, he argued that

207. Id.at 270.

208. Letter from Charles H. Houston, Dir., Pmali Survey: Status and Activities of Negro
Lawyers, Howard Univ. Law Sch., to Leodauthwaite 1 (Jan. 29, 1928) (on file with
LSRMP, Series 3.8, Box 101-1018).

209. Charles Houston, Report Under the Sheldomavelling Fellowship in Law 1923-1924, at 12-
13 (Feb. 28, 1925) (unpublished manuscript, on file with LSRMP, Series 3.8, Box 101-1019).

210. Id.at 13.

an. Seeletter from Beardsley Ruml to Charles H. Houston (Nov. 11, 1927) (on file with
LSRMP, Series 3.8, Box 101-1018).

212. Sed etter from Charles H. Houston, Dir., Prelifdurvey: Status and Activities of Negro
Lawyers, Howard Univ. Law Sch., to Leota®uthwaite (Feb. 1, 1928) (on file with
LSRMP, Series 3.8, Box 101-1018).

213. Seeasupranote 18.
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the primary function of reformed legatlucation for African-Americans was to
prepare them for practice in the Sodtfi.

Houston thought that what he calletthe functional teaching of law”
would prepare black lawyers for this Soutthpractice. As his data took shape,
he argued that it supported a revidads school curriculum at Howard Law
School, the nation’s premier trainingyround for black lawyers, that would
provide more business-oriented, econgmaied practical training for black law
students?*® It was a vision that was far from the legal liberal orthodoxy.
Houston envisioned that functionaidegal education should train black
lawyers to go South, but argued thas revised law school curriculum would
train them to do ordinary lawyer’s wq interact with local communities, and
help slowly change Southern moféS. While he thought that
antidiscrimination work would be a product of this process, he did not think
that his social engineers would transioAmerican society directly. Indeed, in
his graduate thesis, he argued thdigdition was generally ineffective in
producing social change, particularly evhit involved “questions of broad
economic or social polic[yf*’ In Houston’s view, then, the lessons of
sociological jurisprudencand the voluntarist strain of uplift reinforced one
another.

Houston's social science surveyt ghim in a position to put his
recommendations into practice as VioeaD and de facto head of Howard Law
School. Houston and a Rockefelldtemorial representative arranged a
meeting with Howard University’'s presdt, Mordecai Johnson, to discuss
applying his findings to Howard and gaining accreditation for the school from
the Association of American Law Schddi3he trustees of Howard appointed
him Vice-Dean of the law school in June of 1828ppropriately enough,
shortly before taking office Housto proposed a “study of the entire

214. Houston, Findings on the Negro Lawysutpranote 18, at 16-17.

215. Leonard Outhwaite, Memorandum of Interview with Charles Houston 2 (Jan. 18, 1928) (on
file with LSRMP, Series 3.8, Box 101-1018).

216. See supf@ection Ill.A.
217. Houston,supranote 203, at 17.

218. Seeletter from Charles H. Houston to LeodaDuthwaite (Jan. 5, 1928) (on file with
LSRMP, Series 3.8, Box 101-1018) (descrimagHoward had been denied accreditation);
Outhwaite,supranote 215, at 4.

219. See Cobb, JamesirADICTIONARY OF AMERICAN NEGRO BIOGRAPHY 117, 118 (Rayford W.
Logan & Michael R. Winston eds., 1982).
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curriculum” of the law school “to & [it] a more functional aspect® As
Vice-Dean, Houston viewed his pedagical reforms at Howard as a
continuation of the critiques of conceptyurisprudence that he had begun in
his S.J.D. thesis. He now applied tlesritiques to law school education,
explaining: “There has been a common complaint that legal education has been
too dry, and too abstract; that all tfe economics and social substance has
been squeezed ouf*“Social engineering” was his term for the process of
putting that economic and sociatontext back into legal education.
Announcing to his students in a 1982morandum that “as social engineers
we must be cognizant of the forces éactors we have to deal with and must
be acquainted with modern economic difficulties,” Houston advised them to
attend an exhibition on automobile regiruction, which would give them the
background knowledge they would need to undertake personal injury
litigation.?*?

The new social engineering pedagoggudti track that of the leading law
schools, Houston argued, and he andfa@ulty cast about widely for the most
attractive innovations to be emulatedteifstudying the offerings at major law
schools, they found most inspiratiorof the innovations of the legal realist
teachers associated with Yale and Coluffi&or instance, the faculty
proposed that Howard Professor LeBansom be sent away to take a new
summer course in credit transactiooffered by future Yale Dean Wesley
Sturges®®* Howard Law School's 1931-1932 annual report announced a
proposed “regrouping of commercial subjects following the system now in
effect at Yale and ColumbiZ®Walter Wheeler Cook, then affiliated with

220. MCNEIL, supranote 36, at 77 (quoting Charles H. Houston, Personal Observations 15 (May
28, 1929) (internal quotation marks omitted)).

221. Memorandum from Charles H. Houston, Viced&n, Howard Law Sch., to Dean Holmes 2
(July 16, 1930) (on file with HUA, Box 1357).

222. Memorandum from Charles H. Houston, ViBean, Howard Law Sch., to Student Body,
Howard Law Sch. (Oct. 20, 1932 file with HUA, Box 1387).

223. Houston, Annual Reporsupranote 96, at 5. Although Houston and his colleagues looked
to Harvard's graduate law program to supply theith the intellectual tools they needed to
fashion a reformed LL.B. curriculum, they ked elsewhere for models for that revised
curriculum. At the same time as Houstonswaroposing his revised LL.B. curriculum at
Howard, his mentor, Pound, was moving inetlother direction, regging suggestions for
educational innovation at HarvardahFrankfurter and others favore8ee<ALMAN, supra
note 154, at 56-574RRISH, supranote 127, at 152-54.

224. Houston, Annual Reporsupranote 96, at 6.
225. Id.at 5.
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Johns Hopkins, taught at Howard as a visiting professor during the 1932-1933
academic yed&f® and found so much affinitpetween his own pedagogical
goals and Houston’s vision that heoposed that Howard reappoint him for
one additional year as “Acting Dean,birder to spend more time at the school
and help reorder its program. Cook arduthat the proposed reordering at
Howard would be as revolutionary as #pmread of the case method had been a
generation earlier?’

In 1933, four years after his appoietthas Vice-Dean, Houston set out his
mature vision for a school of socehgineering in a memorandum to the
university’s president, Mordecai Johnson. Arguing that “[llJaw cannot be
separated from government and bussé Houston proposed that Howard's
law school, its commerce and finance department, and its government
department be combined into “onegbischool” with a unified course of
study?*®Much in the manner of his realisounterparts at Gombia and Yale,
Houston argued that the legal curriem should be reorganized around
institutional practices rather than tradibal legal concepts: “[L]Jaw schools are
shifting away from the old limited caseethod of instruction with purely legal
materials, to a method of instructidhat takes more cognizance of modern
economic facts and business trends and developnfénts.”

Houston’s proposed reorganization $&d| but his social engineering ideas
did result in several more immediatencrete changes in the curriculum at
Howard. The first was the general empisasn supplementing or replacing
legal concepts and categories with ficat knowledge, particularly from the
sciences and social scierfé@§he second change was Howard Professor Leon
Ransom'’s realist-inspired reorganizatiohthe business law offerings upon his
return from his 1934-1935 graduate studies at Harvard. The new courses
included the business units courséneered by the Columbia realists,
creditor’'s rights—using Columbia Professor John Hanna’s groundbreaking

226. Seddouston, Condensed Annual Repastipranote 96, at 1.

227. See idat 1; Letter from W.W. Cook, Professor, Johns Hopkins Univ. Inst. of Law, to
Charles Houston,Howard Univ. Law Sch., (March 291933) (praising the idea of
reordering) (on file with HUA, Box 1345).

228. Houston, Memorandum on ReorganizatiGupranote 96, at 3.

229. Id.at 5. Three years later, Houston’s protég@vard Law Professor William Hastie, would
offer a similar, albeit far more modest, eisifor combining study at the law school with
undergraduate social science stuSgeWilliam Hastie, The School of Law in Prospect 2
(Aug. 1, 1936), (unpdished manuscript)microformed dfilliam H. HastiePapers, Part Il,
Reel 11, Frames 569-70 (Harvard Law Sch.).

230. See, e, gdouston,supranote 222.
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Cases and Materials on the Law of Creditors—Rightsredit transactiorfs®
The third change was Houston’s prograoarried out with the assistance of
Roscoe Pound, of sending Howard's iegdgraduates and professors on to
Harvard for graduate training in inmative legal methodologies, beginning
with Howard Professors Milton Kallis and William Hastie in 18%32.

William Hastie had carried forwaréHouston’s interest in progressive-
realist legal methods upon his arrivalkédrvard Law School in 1927. Hastie
produced one of the many student theses to emerge from Felix Frankfurter's
federal jurisdiction and procedure claasgd became one of the protégés whose
careers Frankfurter aided when posstBfaVvhen Hastie returned to Harvard
for his S.J.D. in 1932, he elected to pursue his graduate work under the
direction of Joseph Beale rather tliaankfurter, perhaps because Frankfurter
was being drawn into Franklin Roosevelt’s circle of advisors and would spend
much of the year with his attention focused elsewfiéieke Houston before
him, Hastie also completd®bund’s jurisprudence cour$g.

In his S.J.D. thesis, Hastie took osubject that occupied the core interests
of both Beale and Frankfurter—jurisdartal and conflict-of-laws issues raised
by workmen’s compensation statufé8In good progressive-realist fashion,
Hastie sought to resolve the conflicuestions through what he called “a
functional approach®®’ or one that looked to the “end which rules about a
particular subject matter are intended to sef/@HMastie spent much of his

231. Se@he School of Law: 1936-198W. U. BuLL., Dec. 15, 1936, at F8r background on the
business units course and the casebooks,see&kK, supranote 154, at 71, 83-84.

232. SeeHouston, Annual Reportsupranote 96, at 4; Letter from Charles H. Houston
Professor, Howard Univ. Law Sch., to RosdPound, Dean, Harvard Law Sch., (Jan. 12,
1932) (on file with HUA, Box 1345); Letteanfr Roscoe Pound, Dean, Harvard Law Sch., to
Charles H. Houston, Professor, Howard Unibaw Sch. (Mar. 23, 1932) (on file with HUA,
Box 1345).

233. William H. Hastie, Doctrine and Practice Béreign Receiverships ithe Federal Courts
(May 1930) (unpublished student thesis, ridard Law School) (on file with the Harvard
University Library); see alsBILBERT WARE, WILLIAM HASTIE GRACE UNDER PRESSURE31
(1984).

234. On Frankfurter's activities, searRISH, supranote 127, at 197-219, 234-37.

235. Seddarvard Law Sch., Official Transcript of Wiam Henry Hastie (1927-1933) (on file with
ORHLS); HARVARDLAW ScH. CATALOGUE1932-33, at 517 (1932).

236. SedVilliam H. Hastie, Workmen’s Compensation: A Proving Ground of Common Law and
Constitutional Limitations uporiLegislative Jurisdiction (May, 1933) (unpublished S.J.D.
thesis, Harvard Law School) (on filettvithe Harvard University Library).

237. Id.at 52.
238. Id. at 60.
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thesis splitting the difference betweeral®e whom many realists derided as a
formalist, and Beale’s critics, while kireg clear his adherence to a policy-
oriented legal metho#’® Hastie turned it in to Beale in May of 1933 and
returned to Washington committed tolagal method that sought to discard
older juristic categories (many of which stia criticized in his thesis) in order
to reform legal institutions to accord with social life.

Howard Law School Professor Leon Ramsmade the trip to Harvard for
additional training in 1934, staying a year to complete his S.J.D.Fchsisary
Standards in SuretysiiRansom earned very higharks in Jurisprudence, now
co-taught by Pound, remarking to Hdos: “Boy! What a Hell-cat this man
Pound is! | never realized there wss much about law, and particularly
Jurisprudence that | did not knovi® Edward Lovett, the top graduate in the
Howard Law School class of 1932, followed the next year for his LL.M.
Houston arranged for Pound to introdeidim to faculty members in advance
of his arrival, and Lovett eventually wead thesis on administrative law under
Frankfurter's directiof** After Lovett returned t&ashington with letters of
recommendation from several Harvardbfassors, Hastie proposed him for a
faculty position at Howard*? Howard law graduate James Tyson arrived at
Harvard the same year as Lovett, alithh he left before completing his

239. See, e,gd. at 45-64. Beale’s chief critic was #alWheeler Cook, whom Houston (likely
with Hastie’s endorsement) hileto teach at Howard while l46e was on leave. On the
realists’ view of Beale, sesLKiAN, supranote 154, at 25-26. Fadifferent interpretation of
Beale, see ONY FREYER HARMONY AND DISSONANCE THE SWIFT AND ERIE CASES IN
AMERICAN FEDERALISM 113-141981);and Tony Freyer, Book Review, 88uAHIST. REV.
1335, 1336 (1983).

240. Letter from Leon A. Ransom to Charles Hbuston, Professor, Howard Univ. Law Sch.
(Oct. 2, 1934) (on file with HUA, Box 1209ge alddarvard Law Sch., Official Transcript
of Leon Andrew Ransom (1934-1935) (onildn ORHLS); Leon A. Ransom, Fiduciary
Standards in Suretyship (1935) (unpublist®d.D. thesis, Harvard Law School) (on file
with the Harvard University Library).

2g1. Edward P. Lovett, The Public Utilities Consgion of the Districof Columbia (1936)
(unpublished LL.M. thesis, Harvard Law Scitip (on file with the Harvard University
Library).

242. SedHarvard Law Sch., Official Transcript of Edward Pharoah Lovett (1935-1936) (on file
with ORHLS); Letter from William H. Hastieto Mordecai Johnson, President, Howard
Univ. (May 29, 1936)nicroformed dWilliam H. Hastie Papers, Part Il, Reel 11, Frame 568,
(Harvard Law Sch.); Letter from Charles Houston, Vice-Dean, Howard Univ. Law Sch.,
to Roscoe Pound, Dean, Harvard Law Sch. (Mar. 26, 1®8&pformed dRoscoe Pound
Papers, Reel 28 (Harvard Law Sch.).
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studies?**Thurgood Marshall, the top graduate of the 1933 class, turned down
an opportunity to join the Harvard edus in order to begin practice in
Baltimore?** The attitudes of the black graduate students toward Pound and
Frankfurter's method varied somewhat, lalit bore traces of the legal method
that Houston began to articulate in the early 1920s.

By the mid-1930s, then, a core group of civil rights lawyers had emerged
who had been exposed to progressivédigepirisprudence. Charles Houston
had absorbed the Pound-Frankfurtegdé method at Harvard, which helped
inspire his reforms at Howard. The rdiswas a law school curriculum that
borrowed liberally from the progressivealist innovations at Harvard, Yale,
and Columbia, and adapted them to tiaining of black lawyers. Among its
faculty were two professors—Leon Ransom and William Hastie—who had
followed Houston to Harvard for gradteatraining. Other African-American
Harvard graduates, like Raymond PacexAhder, took their own lessons from
Pound and Frankfurter’s jurisprudencetdntheir professional lives. These
sources of intellectual experimentationthin the civil rights bar contributed to
new ways of thinking about law as thadk bar leaders began to be drawn into
one of the leading legal controversieshaf Depression—the attempt to bring
the private labor market within the ambit of regulatory law.

C. Civil Rights in the Private Labor Market: The Emergence of Labor Law

During the 1930s, the leadership of the African-American civil rights bar
began to articulate a sustained critique of private labor market discrimination.
That critique had several sourcespst prominent among them the black
boycott movements that sprang up iretiearly years of the Depression. The
boycotters adopted “Don’t Buy Where You Can't Work” and similar
catchphrases as their slogan. They bojgps for black workers in businesses
that served African-American neighboods but hired few black employees.
Over the next decade, boycott movements sprang up in cities across the nation,
from Los Angeles to BostSft Defending the boycotters required the civil

243. SeeHarvard Law Sch., Official Transcript afames Guy Tyson (1935) (on file with
ORHLS).

244. Se&LUGER, supranote 34, at 181-82.

245. SeeAUGUST MEIER & ELLIOTT Rubwick, The Origin of Nonviolent Direct Action in Afro-
American Protest: A Note on Historical Discontininti®aoNG THE COLOR LINE:
EXPLORATIONS IN THEBLACK EXPERIENCE307, 316 (1976).

318



RETHINKING CIVIL RIGHTS LAWYERING

rights lawyers to immerse themselves in the intricacies of labor law. That
immersion led them back to praggsive-realist jurisprudence.

The boycotts produced a vigorous debate within civil rights politics.
Advocates of Marxist politics andode of the New Voluntarism quickly
pointed out that the boycotts might rdsin black workers being employed in
black residential areas, but then perhaps only white workers would be
employed in white one¥® Many of these critiques targeted the New Negro
Alliance, the Washington, D.C. boycott organization. William Hastie, the
Alliance’s chief lawyer, responded: “The New Negro Alliance does not sponsor
[a] Jim Crow economy. But we mustgamize our purchasing power behind a
demand for equal opportunity to work*” Responding to the Marxist-inspired
critiques, Alliance activists argued thamtelligently controlled racialism”
could help combat employment disgination without accepting labor
segregatiorf*®Hastie and his colleagues at #i#ance thought that they were
simply advocating a form of voluntarismgervice of what Hastie called “equal
opportunity to work™—one that steered middle path between the more
openly racialized voluntarisfavored by some and the interracial labor agenda
advocated by others.

Hastie's efforts were quickly undercut because the boycotters’ tactics
raised similar legal issues as thosetadicby labor union direct action. The
New Negro Alliance, like similar rmements across the nation, employed
boycotts and picketing, both of whiclhere key to its ability to influence
merchants, publicize its efforts, andqgade African-Americans to support the
movement. However, courts regardedkating and boycotts—the traditional
tactics of organized labor—uwith hostility. The boycotted businesses eventually
turned to anti-picket and anti-boytto injunctions, and by 1934 boycott
movements in many cities had either been squelched by the injunctions or
labored under increasing legal repress That repression drew in lawyers
such as Thurgood Marshall in Baltime and Raymond Pace Alexander in
Philadelphia to defend the boycotters, and would eventually force these and

246. See Boycoftl He CRrisis1171934); Michele Francine Pacifj A History of the New Negro
Alliance of Washington, D.C., 1933-1941, a#11B4ay 8, 1983) (unpublished M.A. thesis,
The George Washington University) (omefiwith the New York Public Library).

247. Letter from William H. Hastie t@he CrisigApr. 5, 1934)nicroformed afvilliam H. Hastie
Papers, Reel 38 (Harvard Law Sch.).

248. Pacificosupranote 246, at 127.
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other civil rights lawyers to take a gasi on the legal struggles of organized
labor24°

The anti-boycott injunctions forced WWam Hastie and his colleagues to
spell out what Hastie meant when hgwaed that the boycott movements’ aim
was “equal opportunity to work,” or &aymond Alexander put it in his 1931
essay, “the right to work, free from race influenéé$Alexander's and
Hastie’s invocations of the right or opportunity to work tapped into a strain of
legal discourse about the labor markeattiheached back at least to Justice
Field’'s dissent in th&laughter-House Caselsich called for a constitutional
right to pursue one’s callifg They also built on the twentieth-century
formulations of Charles Chesnutt andd&aAlexander, who argued for some
form of “liberty of contract” to sell onekills in the labor market as part of the
citizenship rights guaranteed to r&sBn-Americans by the Fourteenth
Amendment® For the civil rights lawyers, the right to work in the labor
context had previously meant the rigbt individual workers, or minority
worker groups, to be free of the eaflive power of discriminatory unioA%¥As
Cleveland lawyer Harry Davis put it in the late 1920s, legal measures that
buttressed the power of such unionsreveartificial restrictions” on the
individual African-Amerian’s “right to work.#>*

The tension between individual and collectivist ideas of the right to work
also played out in the judicial doctrileat governed labor injunctions. An
older body of doctrine reasoned fronead of liberty and property to support
the decision to grant injunctive relief énlabor dispute in order to protect the
rights of individual workers who disseed from the collective. The liberty
interest at issue was that of the indival—the liberty of individual workers to
enter employment contracts with an exyagr, and the liberty of the individual
employer to employ therf?>Collective worker organization was permissible,
but labor organizations could not use threats, coercion, fraud, or

249. Seeletter from Thurgood Marshall to Charles H. Houston (Dec. 14, 1933) (describing
Marshall’'s work defending bogtters in Baltimore) (on file with CHHP, Box 163-36).

250. AlexanderThe Negro Lawysupranote 169, at 270.
251. 83 U.S. (16 Wall.) 36, 83 (1872) (Field, J., dissenting).

252. SeeChesnutt, Rights and Dutiesupranote 48, at 256ee alsélexander, Contributions of
the Negrosupranote 117, at 9.

253. See supiBection IV.A.
254. Spokesman for Negraggranote 163, at 24.

255. See, e, gVegelahn v. Guntner, 44 N.E. 1077, 1077-78 (Mass. 1896) (applying the old
doctrine).
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misrepresentation to achieve their ends. Under this doctrine, if an employer
could demonstrate that a labor acti@ctually or potentially used such
improper means, and that it would sufiggmage as a result, it could obtain an
injunction 2°®

The test was not as neutral as it might seem. The whole point of striking,
boycotting, or picketing was to coerce management and individual workers
into acceding to the desires of the unitiiberty was defined as the complete
freedom of individual workers and management to deal with one another, it
was almost always infiggd by collective activity. Picketing inevitably
discouraged some dissentiagnonunion workers fronerossing picket lines to
come to work. Moreover, in a concerted action by hundreds or perhaps
thousands of workers, there was almasivays the potential for violence,
particularly when scab workers were brouighto take the striker’s jobs. Some
courts held that the simple fact otkéting was enough to warrant injunctive
relief, regardless of how orderly thpicketers were in going about their
activities?’

Competing with the older doctrine was a newer formulation of the labor
injunction standard that Justice Holmleslped popularize in an influential law
review article and in several dissegtopinions on the Massachusetts Supreme
Judicial Court. Holmes reasoned thancepts like “liberty” and “coercion”
simply stood in for substantive judgmerdkpolicy that judges were reluctant
to make explicit. He argued that thetiags that many judges regarded as
coercive could be reframed as demgconomic competition. Collective
organization of both capital and laborsvaevitable in industrial life, reasoned
Holmes, as was competition betweemnganized labor and capital. The
injunction standard, he asserted, shofddus on distinguishing the kinds of
competition that should be enjoined as a matter of policy from the kinds that
should be permitted®® Thus, Holmes’s new framework anticipated

256. See, e,gGreen v. Samuelson, 178 A. 109, 111-13 (Md. 1935) (explaining this principle); A.S.
Beck Shoe Corp. v. Johnson, 274 N.948, 949-55 (Sup. Ct. 1934) (same).

257. For an extended discussion of the dgament of labor injunction doctrine, seeHBATH,
supranote 17; ELix FRANKFURTER & NATHAN GREENE, THE LABOR INJUNCTION 1-53Peter
Smith 1963) (1930); and #kBERTHOVENKAMP, ENTERPRISE ANDAMERICAN LAW 1836-1937,
at 207-40 (1991).

258. See, e, gvegelahn44 N.E. at 1079 (Holmes, J., dissenting); Oliver Wendell Holmes, Jr.,
Privilege, Malice, and InteBt HARv. L. Rev. 1 (1894).See generalaNIEL R. ERNST,
LAWYERS AGAINST LABOR FROM INDIVIDUAL RIGHTS TO CORPORATE LIBERALISM 83-85
(1995)(discussing Holmes'’s critique of the old standakigrwITZ, Supranote 42, at 154-55.
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progressive-realist critiques of late-nineteenth-century jurisprudence as
conceptual and divorced from soaiglity and policy consideratiofis.

By the time the black boycott movememnbok shape in the early 1930s, a
new judicial attitude toward the laborjimction had begun to take root. First,
Holmes’s new formulation of the laborjumction standard found its way into
Felix Frankfurter and Nathafsreene’s influential bookhe Labor Injunctipon
which argued that injunction doctrine should focus on a policy-driven
examination of the facts of a particular controvéf8ySecond, the Norris-
LaGuardia Act of 1932 imposed addilbosubstantive and procedural hurdles
before a federal court could grant an injunction in a labor dispute, and a
number of states adopted their ovamti-injunction laws modeled on the
federal statuté® Many of the civil rights lawyers were familiar with these
developments. At Harvard, both Chesl Houston and Raymond Alexander
had taken labor law from Francis Saymo helped draft the legislation that
eventually became the Norris-LaGuarfiet. Frankfurter, of course, was well-
known to the Harvard-Howard cohort, and in particular to New Negro
Alliance lawyers William Hastie anddward Lovett, both of whom had
worked under his direction at Harvaftf

Despite their familiarity with the newabor law doctrines, the civil rights
lawyers would have ordinarily sympathized with the old individualist
injunction doctrine. Black workers wefar more likely to be scab nonunion
laborers who might provoke threats dolence by crossing picket lines than
they were to be a part of a union.the boycott movement, however, the civil
rights bar represented the collectiveheatthan the individual or the minority
interest, leading to some tensiontween their long-held views and the
exigencies of their current situation. The New Negro Alliance, for instance,
became embroiled in controversy whenDavid Houston, a prominent local
African-American, decided to cross ahafice picket line around a drug store
in Washington, D.C. David Houston alleged that he was accosted by a “thug”

259. Of course, it was not self-evident what élyawas “policy” analysis and how to engage in
it—a question with which maern lawyers still struggle.

260. Sed-RANKFURTER& GREENE, supranote 257, at 24-46.

261. Norris-LaGuardia Act of 1932, ch. 90, 47 Stat(codified at 29 U.S.C. 8§ 101-115 (2000));
CHARLESO. GREGORY& HAROLD A. KATZ, LABOR AND THELAW 185 (3d ed. 1979) (discussing
the state statutes).

262. SeeHARVARD LAW ScH. CATALOGUE (1922); HARVARD LAW ScH. CATALOGUE 8 (1921);
Harvard Law SchOfficial Transcript of Raymond Pace Alexand®21-1923pn file with
ORHLS); Harvard Law SchQfficial Transcript of Charles Hamilton Houston (1919-1923)
(on file with ORHLS); see aldéorbath,supranote 62, at 1230 n.558praSection I1V.B.
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who became “violently belligerent” éduthat “blows were narrowly averteéf?

In a letter to the editor oThe Afro-Americara black newspaper with wide
circulation, he argued that the Allianbad interfered with “my God-given
right to deal where | please and buy what | wa&ft. This statement

incorporated the individualistic notiorof liberty that lay behind the old
injunction doctrine, a notion towhich Alliance lawyers would have
traditionally subscribed.

Charles Houston (no relation) tookhe trouble to respond to David
Houston’s letter, and made it clear @b the boycott movement stood on the
old and new labor law doctrines. Wittegard to David Houston's alleged
natural right to contract freely, Charle®uston argued that “[a]s a Negro he
can neither deal where he pleases nor buy where he chooses” because of racial
segregatiorf°>He pointed out that David Houstocould not even be served at
a soda fountain in the drug store at issue because of his race, asserting that
“[tlhe truth is Professor Houston doesot deal where he pleases; he deals
where the other people please to let hifi.”

By emphasizing this point, Charlddouston mobilized the black bar’'s
longstanding critique that common law categories, such as liberty of contract,
validated coercion and segregation by private busin&¥sk®reover, he
argued, the Depression had made a raoclof the old version of liberty of
contract. If David Houston would “speradlean and hungry year trying to find
a job in the trades where a black faseuld not be a handicap,” Charles
Houston argued, “he might find out that before he exercises his ‘God-given
right’ to spend his money where he pleases, he would first have to m&®e it.”
The alleged individual liberty encapsulated in David Houston’s asserted right

263. Letter from G. David Houston, Principal, Armmtg High Sch., to Eugene Davidson 1 (July
16, 1938) (on file with the Eugene C. Davidson Papers, M-SRC, Box 91-1).

264. Letter from Charles H. Houston to Carl Murphy, Editdrhe Afro-Americah (Aug. 30,
1938) (on file with CHHP, Box 163-12) (tjng David Houston’s letter to the editor)
(internal quotation marks omitted)Another local black educator offered a similar critique
of the AllianceSeeBill of Complaint, NewNegro Alliance v. Sanitary Grocery Co. (D.D.C.
1936), at lin RECORDS ANDBRIEFS OFCASESARGUED IN THE SUPREME COURT OF THE
UNITED STATES.

265. Letter from Charles H. Houston to Carl Murphsypranote 264, at 2.
266. 1d.

267. See supi@ection II.B. Houston was essentially ofigra critique of the view of Depression-
era civil rights law and &iory later put forth in BRNSTEIN, ONLY ONE PLACE OFREDRESS
supranote 54.

268. Letter from Charles H. Houston to Carl Murplsypranote 264, at 5.
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to deal with whom he chose was #nsion, Charles Houston argued, an
outdated concept that failed to captuvbat was really at stake in the boycott
movement.

The injunction litigation itself also @ined the boycotters to choose the new
collectivist doctrine over the old. Judges responding to the boycotted
businesses’ injunction requests assuthed they had the power to enjoin the
boycotts under the old doctrine, whethar not the black boycotters’ actions
were analogous to those of labor uni6ffs.In response, the lawyers
representing the “Don’t Buy” movemeatgued that the boycotts were a labor
dispute, but one that should be ayw#d under the new labor injunction
doctrines—either Norris-LaGuardia fwere it applied) or the general
liberalization of state injunction law during the 1930s.

At the onset of the injunction litigian, then, Hastie's idea of “equal
opportunity to work” was coming to meapportunity to engage in collective
organizing analogous to that of labor unions. For that reason, African-
American lawyers needed to immerse themselves in labor law in order to save
the boycott movement. The District of @mbia litigation took center stage
because it would be heard in the fedemlrts and thus the Norris-LaGuardia
Act would apply. Washington was alsome to Howard Law School—Charles
Houston’s school of social engineering—many faculty and alumni of which
would staff the boycott litigation. Indeed, during the 1937-1938 academic year,
while the District of Columbia boycott litigation was in the appellate courts,
Howard Law School would add a labor law course to its curricaftm.

The District of Columbia boycott litigatiomew Negro Alliance v. Sanitary
Grocery Cpreached the Court of Appsaland eventually the Supreme
Court?”?In the summer of 1936, Sanitary Grocery obtained a permanent
injunction against both picketing anthe Alliance boycott itself. William
Hastie and Howard Law School gradu&elford Lawson brought the case to
the Court of Appeals, where two issues were presented: (1) whether the
boycotts were a “labor dispute” thatame within the terms of Norris-

269. See, e,0A.S. Beck Shoe Corp. v. Johnsod, [97Y.S. 946, 950 (Sup. Ct. 1934).

270. Green v. Samuelson, 178 A. 109, 111 (Md. $88%lso A.S. Beck Sk N.Y.S. at 953-54
(holding that a Harlem boycott was a racial etthan a labor dispute, and that it could be
enjoined as a matter of public policy).

2. See School of Law: 1937-193&. U. BuLL., Dec. 15, 1937, at 18 (including a labor law
course entitled “Industrial Law”). This was @tyear before the school would add a course
called “Civil Rights."The School of Law: 1938-1€3%anote 101.

272. 92 F.2d 510, 512 (D.C. Cir. 19%%jd 303 U.S. 552 (1938).
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LaGuardia, and (2) whether thejumction was properly granted? The
justices of the Court of Appeals decided both in favor of Sanitary Grocery, in an
opinion that deployed both the old dacie and the old reasoning. The court
reasoned from what it called Sanitarifiee right to choosés employees” to
the proposition that all picketing, whether peaceful or not, interfered with that
right and could be prohibited* With regard to the applicability of Norris-
LaGuardia, the court reasoned from the proposition that “[e]very person
conducting a legitimate business is eatltto select his awemployees” to the
conclusion that the Norris-LaGuardiatAgould not apply until an employer-
employee relationship existéff.Because the boycotters were only potential
employees, the picketing could be enjoifi€d.

Thus far, Hastie and Lawson had dogted the Alliance litigation through
a combination of the old and new dontiand reasoning, but that was about
to change. They had argued that the piskwere peaceful rather than coercive,
and also mobilized the newer injuitet doctrine, but to no avail. The
Alliance’s fortunes looked even blaakien its star attorney, William Hastie,
was unable to participate in the Supreme Court proceedings because of
conflicting commitments. Edward Lovebiack from his work with Frankfurter
at Harvard, and Howard law graduate Thurman Dodson, joined in drafting the
petition for certiorar?’’ At that point, Charles Houston intervened. Lawson,
Lovett, and Dodson requested finan@asistance from the NAACP’s National
Legal Committee and Houston, now Special Counsel for the NAACP, wrote
back assessing the litigation thvicharacteristic forthrightne$$® Houston
urged the three Howard graduates to abandon the old style of reasoning in

273. SeeBill of Complaint,supranote 264, at 22, 25-Z&e alsA. Mercer Daniel, History of
Howard Law School, app. (memorializingvison’s graduation from Howard Law School)
(unpublished manuscript, ofile with the Mercer Daniel Papers, M-SRC, Box 177-02)

274. New Negro Allianc@? F.2d at 512.

275. 1d.

276. |d. The court’s reasoning conflicted with the cliemguage of the statutory provision that it
purported to interpret, which stated that tpeovision applied regardless of the existence of
an employer-employee relationshipeeNorris-LaGuardia Act of B2, ch. 90, § 13(c), 47
Stat. 70, 73. Justice Stephens disseinted this part of the opinionSee New Negro Alliance
92 F.2d at 513 (Stepheds,dissenting in part).

277. SedPetition for Writ of Certiorari, New Negrolkance v. Sanitary Grocery Co., 303 U.S. 552
(1938) (No. 511 RECORDS ANDBRIEFS supranote 264; WARE, supranote 233, at 78.

278. SeeMemorandum from Charles H. Houston, &gal Counsel, NAACP, to Belford V.
Lawson et al., Attorneys for the New Negriliahice, New Negro Alliance Case (Oct. 25,
1937) (on file with the Edward P.\eit Papers (EPLP), M-SRC, Box 174-1).
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favor of a legal method that reliedpégitly on policy and social science
arguments. He criticized the prior handling of the case:

The economic issues and the economic background of the controversy
were not sufficiently stressed. In ourimipn this is not the type of case
which should be tried on the pleadis. The scope of pleading is too
narrow to embrace the full atmdsgre of these socio-economic
controversies. Testimony should ajgabe taken to put on the record

as broadly as possible the economic background”?. . .

Houston’s advice was grounded in fhr@gressive-realist legal method that
he had sought to impart to his studerdt Howard. This was not the type of
case to be won on the strength of cotwalpdegal reasoning, or as Houston put
it, “tried on the pleadings.” Policy, not doctrine, would dictate any decision in
the case, and Houston counseled thatciingrts needed to be supplied with the

would have been better ideologically” ietfirst case to define the term “labor
dispute” under Norris-LaGuardia had presented more facts and data that
brought the case within the ambit tife struggles obrganized labo?®® Here
Houston mobilized the realist insight thablitical struggles as well as policy
differences were obscured by traditb legal reasoning, and reminded the
Alliance’s attorneys that the Court neddadditional socio-economic data to
view those political struggles in the clearest light. A humbled Belford Lawson
wrote back that the Alliance’s atteys were grateful for the advicé.

Houston’s admonishment pointed the w#o a different approach to the
case. Lawson and Dodson’s Supreme Court bridflew Negro Alliance v.
Sanitary Grocewyas quite different in tone, reasoning, and emphasis from the
previous briefs in the Alliance’s ymmtt litigation. After quickly running
through their standard arguments abocabercion and liberty, the Alliance
attorneys argued that the case was really about the ability of organized capital
and organized labor to compete on edaahs without the jdiciary taking the

279. Id.at 1.
280. |d. at 2.

281. Sed etter from B.V. Lawson, Jr. to Charlestbuston (Oct. 26, 1937) (on file with EPLP,
Box 174-1). Lawson was a 1%28ward law graduate, bube was familiar with and
endorsed the changes that Houstotroduced after his graduatio®eevicNEIL, supranote
36, at 73; Daniesupranote 273, at 11.
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side of capitaf®® Citing Frankfurter and Grene, they asserted that
“[glovernment of the relations betweenpital and labor by injunction [was] a
solecism . . . [and] an absurdit§®® Citing Holmes, they argued that the real
issue in the case was policy and that a decision in favor of the New Negro
Alliance would better the economic pusit of workers, particularly African-
Americans, even though it “injure[d] the trade of the person picketéd.”
Collective action invariably harmed individuals’ liberty, they argued, but
should be justified or condemned @olicy grounds rather than conceptual
reasoning.

Lawson and Dodson took Housten’admonishment to heart most
explicitly in the final section of thebrief, in which they argued that “[t]his
case involve[d] not only legal questions but complex socio-economic
principles.?® Invoking Holmes, they reframed the case as one involving
competition for economic resourc®8,and citing Benjamin Cardozo and
Frances Sayre (Houston's labor law professor), they argued that the Court
should apply a fact and policy-driveanalysis instead of formal logft.
Lawson and Dodson ended their briefttwia bevy of charts and statistics
showing the economic circumstances of black workers in Washington and
nationwide, including a chart assembley Howard sociologist E. Franklin
Frazier’® Referencing New Dealalegal reforms, they argued that picketing,
boycotts, and collective organization wbeing promoted to better the lot of
white workers, with the only difference this case being that the controversy
involved black workers. What was really at stake in the case, they contended,
was the right to work for an honest |i¥figoy which the Alliance’s attorneys
meant the right to organize collectiveLawson and Dodson rested their
claims on both progressive-realist cnitgg of the old labor injunction doctrine
and the collective right to work.

282. Sedrief for the Petitioners at 10-19, New Neg@dbance v. Sanitary Grocery Co., 303 U.S.
552 (1938) (No. 51it) RECORDS ANDBRIEFS supranote 264.

283. Id. at 19. The phrase “Government by Injunctiamds one of the rallying cries of organized
labor in opposition to the widesgad grant of injunctive relieGed~orbath,supranote 62,
at 1148-78.

284. Brief for Petitionerssupranote 282, at 24.
285. |d.at 29.

286. Id.

287. Id.

288. Id. at 31-41.

289. Id. at 38.
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The Supreme Court did not explicitly take up Lawson and Dodson’s
invitation to rest the case on “complsacio-economic principles” rather than
doctrinal reasoning, but there were Hinthat the progressive-realist critique
had played some role in the decisi®eversing the Courof Appeals, the
Supreme Court held that the case was a labor dispute as defined in Norris-
LaGuardia and that the language of #tatute was broad enough to cover the
Alliance?® The Court’s opinion reasoned from the policies at issue rather than
from the liberty interest of the employenxplaining that “[tlhe desire for fair
and equitable conditions of employmem the part of persons of any race,
color or persuasion . . . is quite agpartant to those concerned as fairness and
equity in the terms and conditions efnployment can be to trade or craft
unions.”?**Neither the statutory language nibe policies behind it, the Court
concluded, expressed any intent talede cases like those involving the
boycotters?®?

The Supreme Court victory ilNew Negro Allianckelped revive the
African-American boycott movements @ number of cities, and renewed
“Don’t Buy” movements broke out as®the nation between 1938 and £8%1.
While the holding only applied in the deral courts, it remained persuasive
authority elsewhere. Even in stategshwut anti-injunction laws, the boycott
disputes generally turned on whether the cases in question were “labor
disputes” that should be decided der old or new approaches to labor
injunctions. In states with statutesodeled on Norris-LaGuardia, the holding
provided even more persuasive auityor In Philadelphia, for instance,
Raymond Pace Alexander and Macedlbtrd quoted extensively from the
New Negro Alliana@kecision in arguing that the Pennsylvania anti-injunction
law should apply to the local boycott moveniéft.

The Philadelphia boycott litigation denstrated the success of the boycott
movements in both doctrinal and strateggems. In ruling on that litigation,

290. New Negro Alliance v. Sanitary Grocery Co., 303 U.S. 552, 559-62 (1938).
291. Id.at 561.

292. Justice McReynolds dissented, joined byidedButler, arguing that the majority opinion
disregarded the individual liberty interestsasfiployers and threatened to make labor law
into an instrument of politicsSee idat 563-64 (McReynolds, J., dissenting). Justice
Cardozo took no part in the decision, leaving tasult a six-to-two gtory for the Alliance.

203. SeeMeier & Rudwick,supranote 245, at 326. Some rengweycotts had begun to break
out as early as 193d.

294. Sedrief in Behalf of Defendants in Suppoft Motion To Discharge Rule for Preliminary
Injunction at 10-11, Stevens v. W. Phila. YioOtvic League (PhilaCt. Com. Pleas. 1938)
(No. 1179) (on file with RPAP, Box 56).
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the local court reasoned that “[n]Jo owésputes the right of negroes or any
other persons to combine together foe thurpose of bettering their condition
and in endeavoring to obtain their jebt they may inflict more or less
inconvenience and damage upon an empldy&This was the point that
Holmes had made long before: The whptant of collective organization was
to constrain an employer’s liberty tore employees and make profits. The
black boycotters, ruled the state coimad an unambiguous right to pickef
and their tactics would now be analyzed under the new, collectivist labor
injunction doctrine and theew policy-driven reasoning.

On the strategic front, in Philadelghand elsewhere boycotted businesses
were signing agreements with movembaders to hire black workers, leading
to lawsuits by white workers and uniomso feared displacement. Partly as a
result of the boycott movements, empiwmnt patterns changed in the nation’s
black urban centers as World War |l approached. White merchants in black
neighborhoods began to hire African-Americans for clerical positions—a core
demand of the boycotters—as a mattezamfrse. The “Don’t Buy” movements,
assisted by larger demographic trendsicceeded in placing thousands of
blacks in clerical jobs and in indidggplacing many more in businesses whose
owners feared potential boycoff§.When A. Philip Randolph organized the
1941 March on Washington to demafsiccessfully) federal action against
discrimination in defense-related erapinent, Eugene Davidson, President of
the New Negro Alliance, was electedsigtant National Director of the
effort.**®

New Negro Alliance co-founder John Aubrey Davis summed up the
significance of the boycott movement in the page®mfortunity®® Davis
argued that the Alliance’s litigation hadem an effort to erect what he called
“an ideological super-structure in theMavhich can check-mate the anti-social

205. Adjudication at 4, Stevens v. W. Phila. Yodivic League (Phila. Ct. Com. Pleas. 1938)
(No. 1179) (on file with RPAP, Box 59).

296. See idat 6-9.

297. SeeMeier & Rudwick,supranote 245, at 326-32; Gary Jerome Hunter, “Don’t Buy From
Where You Can't Work”: Black Urban Boytd®ovements During the Depression 1929-
1941, at 283-87, 299 (197 Mpublished Ph.D. dissertatiotyniversity of Michigan) (on
file with the University of Michigan Library)see alsGHARLES H. LOEB, THE FUTURE IS
YOURS. THE HISTORY OF THEFUTURE OUTLOOK LEAGUE 1935-1946 (1947Recent Items of
Interest: Rights of Negroes: Negroes Get a Third of Jobs,i7 HarledRIDICAL ASSN
MONTHLY BuLL. 29 (1938).

298. SedHunter, supranote 297, at 292-93.

299. John A. DavisWe Win the Right To Fight for JABs@PORTUNITY 230(1938).
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forces of unbridled self-interest, giit-seeking, and racial exploitatiof’® By
framing the boycott litigation as anddlogical struggle, Davis acknowledged
that the Alliance lawyers’ and actigistmmersion in labor law had helped
refocus their ideas of what the boycatsre all about. Indeed, he praised the
New Negro Allianagecision as a victory in what he called an ideological
struggle to limit “absolute freedom of individual economic activity for the sake
of social justice®* Davis argued that the new program of the boycott
movement took as its baseline “thahcept of liberal democratic government
which limits individual economic enterprisgy principles of social justice and
equal opportunity.2®?That, not coincidentally, was quite similar to the reform
program of the late New De3l®

As Davis argued, the legal strugglestape the injunctions had become an
ideological one, forcing the boycottarsd their lawyers to choose between the
substantive social theories that urldg the old doctrine and those that
underlay the new. Although Davis wag adawyer, Alliance lawyers tended to
agree with his position. Leon Ransomgw back from his graduate work at
Harvard, was given the task of summing up M@y Negro Alliandecision in
an Alliance publication in 1939. Ransdwailed the victory as an advance in
labor law, arguing that “it marks a far drgm the days (not long ago) when it
was a criminal offense for persons hagvisimilar labor interests to agree
among themselves to unite efforts ihe alleviation of their conditior?™
Ransom, echoing Davis, regarded theydmit litigation as an ideological
struggle in which old and new ideas of the right to work had been pitted
against each other, and he camevmldirmly on the side of the neW?® This
was a sea change from the position ef einstream civil rights bar a decade
earlier, when black lawyers often opgbsati-injunction laws and other legal
measures intended to speollective organizatioff®

The victory inNew Negro Alliane@dso represented a triumph for Charles
Houston’s social engineering theomyf lawyering, one that has been
overlooked in the rush to agte Houston’s project witlBrown v. Board of

300. Id. at 233.

301. Id. at 230.

302. |d.at 237.

303. On the late-New Deal program, sefra Part V.

304. Leon A. RansonThe Supreme Court Spebliesv NEGROALLIANCE YEARBOOK17,18(1939).
305. See id.

306. See supiBection IV.A.
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EducationAt the same time that Houston and his protégés were beginning the
attack on segregation in publicstitutions, the Howard law group was
litigating the boycott injunction casge which focused on labor law and a
critique of private labor market discrinaition. At a crucial juncture, Houston's
ideas had supplied the impetus for the change of focus in the Supreme Court
proceedings. The victory was also an object lesson in the role of litigation in
social change. If litigation alone wadiofited effectiveness as a protest tactic,
court victories could help stimulate massvements to push for social change,
as they did with suchreat effect in thslew Negro Alliancase.

Houston and his colleagues lookedtha labor law victories with caution,
however. The boycotters’ endorsementcoflective organization still left in
place the longstanding problem that onigged labor, particularly those unions
affiliated with the AFL, practiced d@eéspread racial discrimination. This
embrace of collective organization aigh not address the problem of finding
jobs for black workers outside the boycott context. They would grapple with
both problems as part of théirew Deal-era professional project.

D. Civil Rights in the Private Labor Market:
The Emergence of Antidiscrimination Practice

As Raymond Pace Alexander observed in his 1931*%gwmiyate labor
market discrimination by employers andions was on the agenda for the civil
rights bar by the beginning of the 1830rhe civil rights lawyers, however,
faced several intellectual and doctrinal problems that made it difficult for them
to view and attack private labor disaination in terms that would be
recognizable as modemmployment discriminationpractice. For example,
they lacked clear doctrinal or staitt sources that would be familiar to
modern lawyers, such as employment discrimination laws or expansive
interpretations of existing civil rightstatutes. Thus, their critiques of labor
market discrimination tended to be directed at public entities, which had an
obligation to be evenhanded in the adtion of public resources. Expanding
these criticisms to the private labor market would be a more difficult legal and
intellectual enterprise.

In spite of these difficulties, severfactors led civil rights lawyers to
articulate a critique of private discrimtion by the end of the decade. In
particular, Depression-era public werkprojects, which mixed public power

307. AlexanderThe Negro Lawyesupranote 169, at 268-69.
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with private employment, allowed civil righlawyers to transfer their critiques

of public employment discrimination to private entities that exercised public
power. New Deal-era labor market intentions, beginning with the National
Industrial Recovery Act (NIRA), had themsa effect on a much larger scale.
Harvard Law School graduate JohnBavis, having arrived in Washington
during the summer of 1933, fresh from Felix Frankfurter and James Landis’s
public utilities seminar, began to artiaté a sustained critique of the NIRA. It

all started in a seemingly unlikelyapb—a construction project named after
President Herbert Hoover.

The Hoover Dam project was the largest public works venture in American
history when construction began in 19Bke project mixed public and private
efforts in a manner that provided an openwedge for the civil rights lawyers’
critique of private employment disgrination. The then-named Boulder Dam
project had its genesis in the Bouldeanyon Project Act of 1929 and the
Colorado River Compact, which Presidéttiover negotiated with seven states
of the Southwest to divide up the watard the electric power produced by the
dam. Federal authorities created and exercised dictatorial authority over a
model town, Boulder City, built to hoasthe thousands of dam workers near
Las Vegas. The main construction work, however, was undertaken by private
contractors. Six Companies Contractors organized the effort, so most workers
were formally private employees, despite the fact that the company delegated
hiring decisions to the federal andit& governments. The project employed
three thousand workers by 1982ne of whom were black®

In response to complaints from ld&drican-Americans, the NBA began to
focus on the Hoover Dam employment pgiees at its 1931 convention. Only
one year before, Raymond Alexander had used his presidential address to urge
the bar association to refocus its eBarh a new program defending the “right
to work.” The Hoover Dam controversyirred the NBA to an unusual vigor
and led to the first attempt by the gmuo spell out what this new program
might mean.

From the beginning, NBA lawyers tooketiposition that public rather than
private discrimination was at work in the dam project. A 1931 NBA resolution
condemned “the failure of the government to employ colored labor in the

308. JOSEPHE. STEVENS HOOVERDAM: AN AMERICAN ADVENTURE 10-26, 39-46, 5¥0-71, 120-24
(1988); Thomas Campbell, Governmental PplRegarding Employment at the Hoover
Dam, Address Before the Eighth Annualn@ention of the Natinal Bar Associationn
PROCEEDINGS OF THESEVENTH AND EIGHTH ANNUAL CONVENTIONS, supranote 147, at 93-95;
see alseauL L. KLENSORGE THE BouLDER CANYON PROJECT. HISTORICAL AND ECONOMIC
ASPECTS37-52, 55-105, 204-06, 219-26 (1941).
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construction of the Boulder Dani® The following May, Loren Miller,
accompanied by Langston Hughessitéd Las Vegas to investigate the
charges™®Miller’s subsequent article damenting his findings charged that
“the Government denies that it is activediscrimination. But that denial is
only a legal sham, behind which swigbhir patriots can squirm and evade the
facts.®* Denver lawyer Thomas Campbell was equally pointed at the 1932
NBA convention, arguing that

notwithstanding the fact that thgovernment, through the Interior
Department, has let the contract . . yame seeking a job, or a position
to work on the DAM, must go thugh the Civil Service Commission
and at the same time the govermmeuts forth the alibi that the
matter of employment is up to the Six Companies Contractors. It is but
a shameful subterfuge and a sham 3*2. .

The NBA contended that the Hoover Dam workers were government
employees, whatever their formal employment status.

Following the 1931 convention, the NBA Publicity Committee, headed by
Stradford, and the bar association’s npresident, Jesse Heslip, decided to
make the Hoover Dam project a centerpiece of its activities during the coming
year. The NBA helped collect affidaviitsm black workers in Las Vegas, and
in early 1932, Heslip wrote the NAAGRe National Urban League, and other
interested organizations, asking them jtn in the effort. In May, a joint
NBA-NAACP delegation met with the Setary of the Interior, Ray Wilbur.
Charles Houston, representing the NBA, and Walter White, representing the
NAACP, obtained a promise that black workers would be hired for the project.
Following the meeting, Houston wrote to both the Secretary and Six
Companies president W.A. Bechtelling on them to honor Wilbur's
commitment*3The matter appeared to reach its resolution on July 6, when a

309. Report of the Committee on Resolutions foe tBeventh Annual Convention (Aug. 6, 1931),
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313. SeéTEVENS supranote 308, at 176; Roosevelt FitzgerBldcks and the Boulder Dam Project
24 Nev. HisT. Soc'y Q. 255, 258 (1981); Heskoipranote 173, at 67-68.

333



THE YALE LAW JOURNAL 115:256 2005

Las Vegas resident wrote to Heslip tHafight of our race went to work for
Six Companies, Inc., this morning™

When the NBA gathered for its annual convention in August, speaker after
speaker extolled the Hoover Dam protas a breakthrough victory for the
organizatiorn>*>Jesse Heslip’s presidential aekl invoked the protest action to
great rhetorical effect. Heslip spent thstfhalf of his address assailing private
employers, unions, and governmentatiges for employment discrimination,
with the Hoover Dam protest as the centerpiece of his talk. “The direct and
proximate cause for the Negro’s economlight,” he argued, “is the selfish
and intolerant attitude assumed by tAmerican white man toward the Negro
race, and particularly toward the Negro work&°'Charles Houston called
Heslip's speech “one of the best agldres ever made by a young Negro,” and
the NBA passed a unanimous motion todd printed and distributed to the
public3*"The struggle to define the Hoover Dam project’s exclusion of black
workers as illegitimate race discrintioa—and to remedy it—had put both
the public and private labor markedn the bar association’s agenda.

As it turned out, the Hoover Dam iggtion was merely a rehearsal for the
concerted antidiscrimination effort that focused on the centerpiece of Franklin
Roosevelt’s industrial recovery program, the NIRA, enacted in Juné'$933.
The Act permitted industry and tradgroups to draw up codes of fair
competition, which could be then approved by the President. The NIRA mixed
private and public economic orderingarmanner whose only precedent lay in
the economic regulation imposed duritprld War |. Section 7(a) of the Act
also recognized the right of employéerganize and bargain through their
own representatives, granting laborganizations general federal recognition
as part of the industrial order for the first tiff@Under the supervision of the
National Recovery Administration (NRA), representatives of industry and

314. Heslip,supranote 173, at 68.
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labor would meet and draw up code®afying minimum prices and wages,
maximum work hours, and production qtas for major industries. Many New
Dealers thought that the minimunvage and maximum hours provisions
would raise real wages and stimulateengployment by reducing the number

of hours worked for each individual worker, while keeping the expected
consumer price increases from matching the rise in real Wages.

The NRA imported public values andilgic oversight into the regime of
private industrial governance. Publicvwer was delegated to private groups to
manage the economy, and the codestellaby private groups acquired the
force of law, enabling the state to policdustrial behavior. In its expansion of
the public powers of private groupsdaiis enlargement of the power of the
state to intervene in private economic ordering, the NRA dwarfed previous
public-private partnerships, such astlwhich created the Hoover Dam. Black
lawyers and civil rights leaders expected that the public values imported into
labor relations would include the obligation not to discriminate based on race.
That expectation, however, was proved profoundly mistaken in the early years
of the New Deal.

The private governance regime thie NRA required that the groups
drafting the fair competition codes regent the interests of the public as a
whole, and in this respect the aspivas of the NRA’s proponents were
frustrated. The wage and price stuid imposed under the NRA served the
interests of business rather than orgaai labor, and the interests of large
businesses at the expense of smaller $h8suthern industrialists traveled to
the code hearing to testify in favor of lower minimum wages in the South and,
in particular, for black workers. Advadea of regional and race-based wage
differentials brought forth a number afrlguments, including that (1) the cost
of living was lower in the South (whemost blacks still resided) than in the
North, (2) blacks’ living expenses were less than whites’, (3) black workers
were less efficient than their white ceenparts, (4) occupations dominated by
black workers were historically less waid than those occupied by whites,
and (5) if black and white wages were equalized, black workers would be

320. SEEALAN BRINKLEY, LIBERALISM AND ITS DISCONTENTS 27-30(1998); HAWLEY, supranote
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displaced by white¥“These arguments partly cad the day. While the NRA
codes did not employ explicitly racefided terms, they incorporated many
provisions that effectively excludedatk workers from their minimum wage
and maximum hours mandates, or that resulted in code-mandated black wages
remaining lower than those paid to white worké&r¥The industrial codes also
cemented previous racial differentialsnages. Prior to the New Deal, it had
been customary in many parts of tbeuntry to set wages for occupations
dominated by blacks substantially lower than similar occupations dominated
by whites. The NRA codes largely accepted these historical differéfitfssa
result, a practice that had previoublgen customary and a matter of private
discriminatory decisionmaking now be&ea a public obligation written into
federal law.

There was no obvious solution to the racial distinctions being written into
the law that governed the labor marketwias true that the racial differentials
saved some African-American jobs. Eherere widespread reports of blacks
being fired from their jobs and replaced by unemployed whites even before the
NRA, and where the codes equalized black and white wages the process was
often acceleratef> Thus, civil rights advocates protesting the racial
differentials found themselves on the horns of a dilemma: Equal wages might
result in blacks being displaced byii®h in employment, particularly in the
South. However, accepting wage differentials, or outright exclusion from the
codes, meant that the expected consumer price increases under the NRA would
not be matched by wage increasesworkers in excluded occupations. Nor,
according to the theory behind the NRA, would re-employment of
unemployed black workers in these@gations occur without the maximum-
hours provisions.
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The NRA seemed ripe for a critique raicial discrimination in the labor
market. Still, such a critique was rorthcoming from the mainstream civil
rights organizations or bar in mid-1933, when the codes began to take effect. In
June and July of 1933, just as heariog the proposed Cotton Textile Code
were beginning, Charles Houston—innealtation with Raymond Alexander,
Perry Howard, and several other lawyersgdeto draft a list of civil rights
proposals to be presented to the NBAwamtion that fall. They proposed a
series of measures calling for fedemation to protect African-American
interests in suffrage, public works,\g@nment employment, relief, and public
accommodations—but they ignored the NRA. With the Hoover Dam
controversy fresh in their minds, the portions of the NIRA that garnered the
most attention from the lawyers wetkose that created the Public Works
Administration, rather than those that created the NRA.

As with the boycott litigation, progssive-realist ideas provided a crucial
impetus in the debates surrounding the NRodes—this time in the person of
John P. Davis. Davis had entered Harvard Law School in 1928 but took time off
for other interests, including literanyursuits that he had begun during the
Harlem Renaissancdd’Upon his return to law school in 1932, however, Davis
began to internalize a social scientifiprapch to law and to downplay his past
literary avocations. Outside of class he roomed with the economist Robert
Weaver, while William Hastie, back for his S.J.D., lived next door. The three
men spent a substantial amount omdé discussing current political and
economic issues as Franklin Roosevelt prepared to take *8ffineclass,
Davis’s record improved, and he spentear in Felix Frankfurter’'s public
utilities class, which Frankfurter catight that year with his protégé James
Landis®*° Frankfurter and Landis were botlrawn into Franklin Roosevelt’s
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circle of advisors later that year, andvidaappeared to take an interest in the
emerging New Deal recovery plan as W&l

Like Frankfurter, Davis worriedabout the prospects for economic
concentration under the NRA,; Davis particular was concerned about the
concentration of discriminatory econonmiower. Following law school, Davis,
along with Weaver, formed severalganizations that developed a set of
critiques of racial discrimination under the NRA regifieHastie, now
finished with his graduate work, sooaijed the effort as an advisor. Davis’s
new organizations did the empirical aadalytical work that documented the
effects of the NRA codes on black workers, publicized those effects in the black
press, and became the driving forice converting the country’s African-
American leadership into NRA critic®ut of Frankfurter and Landis’s public
utilities seminar, as well as his discussions with Hastie and Weaver, Davis
began to develop the civiights lawyers’ principal set of critiques of race
discrimination in the private labor market.

By the fall of 1933, mainstream civil rights organizations cautiously
endorsed John P. Davis’s efforts and merged his organization into the Joint
Committee on National Recovely. When the NAACP’s Walter White
critiqued the NRA in a meeting witkleanor Roosevelt in January 1934, a
Davis memo supplied the necessary ammunitidiVhen Charles Houston
took issue with the Virginia governosanguine interpretation of the NRA at a
1934 meeting of the Virginia Comnssion on Interracial Cooperation, John
Davis again supplied the needed data. ®awnfluence was felt again later that
year when his published exposés prompted Eleanor Roosevelt to launch an
internal investigation of race discrimination within the NRAIn recognition
of these efforts, the NAACP invited Davis to give the keynote address at its
national convention in Oklahom&ity in the spring of 193%4°Indeed, the
well-known columnist George Schuylemgaaigned for Davis, only one year
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out of law school, to be awarded t8pingarn medal, the NAACP’s highest
honor33°

Davis's investigations of discrimination under the NRA regime soon drew
in his fellow black lawyers. Hastie hadafved himself in Davis’s project at its
early stages, and by August 1938 HNBA considered protest proposals
concerning NRA discrimination at its annual meetfigf'wo months before
the 1934 NAACP convention, Charlesuston praised Davis’s investigations
of the NRA in a speech in Philadelphéand following the convention the two
lawyers set out by car, conductingveo-week investigation of employment
and public works discrimination in the South, particularly in the Tennessee
Valley Authority (TVA)**® The two Harvard-trained lawyers published a
searing indictment of the TVA in the October issu&ta# Crisis>®

Sadie Alexander had reluctantly endorsed the NRA regime initially, but in
response to the growing criticism sf@rmulated her own critiques of the
exclusion of agricultural and domesborers from the coverage of the NRA
codes, as well as of state legislatiquleging the labor market. She spent the
latter part of the decade as a trenchant critic of the partly race-based
distinctions that continued to be ingwrated into New Deal programs and
similar state program¥ In 1935, for instance, she lobbied hard against a
Pennsylvania protective labor bill for women because the bill excluded
domestic workers, disproportionately black women, from its s¢tiBy the
time that the Supreme Court invaliddtéghe NRA in 1935, John P. Davis’s
NRA critiques had become mainstreamithin the African-American bar.
When the Fair Labor Standards Actsmaroposed later in the decade, NBA
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leaders resolved to monitor the legislation to ensure that the NRA differentials
were not reenacted into lati?

The NIRA precedent naturally made many civil rights lawyers cautious
when, in late 1934, a legislative aid&émator Robert Wagner began drafting
a bill that would expand the protections for labor organizations that had been
written into section 7(a) of the NIRX>Like the main portions of the NIRA,
section 7(a) had worked against the ins¢seof black workers, in this case by
strengthening the bargaining position thfe discriminatory constituent unions
of the AFL, the country’s largest lafederation. John P. Davis had roundly
criticized the strengthened power of the AFL under the NiRand when the
new labor relations statute was propossvd| rights advocates were ready with
both critiques and a counterproposalling for a nondiscrimination provision
to be added to the new statdf@William Hastie argued that such a provision
would provide African-Americans with “strong weapon . . . for compelling
unions to accept into membeiphall qualified employees?® Raymond
Alexander charged that Senator Wagneéilk“gives virtual unlimited control
to the A.F. of L. in its right to organize worker§"The AFL opposed the
ngggiscrimination measure, however, and the Wagner Act was passed without
it.

The civil rights bar also learned ethaffirmative uses of labor law to
promote black unionization. The watershed year was 1934, when A. Philip
Randolph’s Brotherhood of Sleeping Car Porters (BSCP) joined other labor
organizations in successfully lobbyifgr the inclusion of Pullman porters
within the protections of the Railway Labor Act. In June of the following year,
the BSCP crushed its company-friendiyal union in a National Mediation
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Board-sponsored vote, capping the édin-American union’s ten-year quest
for legal recognitiof?® The NBA had begun paying increased attention to
black union organization in 1934, when it passed a resolution commending the
BSCP for its successful lobbying cargpaand calling on black workers to
organize®°In the wake of the union’s election victory of the following year,
the NBA passed a bevy of resolutions dealing with civil rights and union
organizing, calling on black and white workers to organize together,
commending the AFL’s long overdue appointment of a committee on black
unionism (convened after John P. Daaiel Randolph organized protests at
the AFL convention), and congratulating the BSCP on its victory. The NBA
also called for the Department of Laliorrefuse to recognize discriminatory
unions3*

While most of these proposals came to naught, the civil rights bar could
take credit for the one notable success. Pittsburgh lawyer and state legislator
Homer Brown joined the local New Deal coalition when the Democratic Party
swept the Pennsylvania legislative eleationl936, and Brown achieved on the
state level what his colleagues werable able to do nationally. When
Pennsylvania sought to enact its own labor relations law, Brown introduced
and carried through to enactment, owsFL opposition, an amendment that
prevented any union that discriminated based on race, creed, or color from
receiving the benefits of the state’s labor relationsiaw.

The movement to ban discrimination within labor unions would have to
content itself with state-level victosieuntil the 1940s. During that decade,
Charles Houston would secure sevémgbortant Supreme Court rulings that
labor unions’ duty of fair representatiomder the Railway Labor Act required
them to act in the interests of all #kers in a bargaining unit, black and
white 3>®> Homer Brown would continue his efforts at the state level,
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introducing a fair employment practices bill after World War°flin the
crucible of Depression-era regulationesfiployment and labor relations, labor
market discrimination had entered fulinto the legal consciousness of the
nation’s civil rights lawyers.

The struggles over the Hoover Dam project and over New Deal labor
market regulation had supplied the civil rights lawyers with both the
intellectual and doctrinal tools to artieté and put into effect something that
began to resemble modern antidiscrintioa practice. Expanded public works
projects—beginning with the Hoover Dam and continuing into the New
Deal—implicated public entities in preusly private discrimination. Similarly,
by importing public authority into private decisionmaking, the New Deal labor
market regulations provided both thetéliectual and legal tools for a larger
critique of private discrimination byoth employers and labor unions. And as
with so many innovations of the decadlee new critiques owed part of their
impetus to lawyers who had been expagegdrogressive-realist jurisprudence.
By the end of the decade, the issue of private labor market discrimination was
firmly on the core agenda for the ciights lawyers, anthey were beginning
to fashion the legal tools to do something about it.

E. Conclusion

The social engineering ideas and picas that Charles Houston and his
colleagues deployed during the 1930s were linked closely to contemporary
ideas put forth by progressive-realibinkers and scholars. Houston and his
colleagues did not need legal realisnunolerstand that legal reasoning stood
in for arguments about politics and Ipy—the central realist claim. That
would have been evident to lawyers who had seen their constituencies’
constitutional rights vanish with thenset of the Jim Crow era. Nor was the
sum total of their intellectual exparentation the simple redeployment of
ideas that had been formulated by Pound, Frankfurter, and the Yale and
Columbia realists. For the African-Anwan civil rights bar leaders, legal
realism was more a language for thinking and writing about law than a unified
methodology to be universally applied. It was a language that they adapted as
they brought it to bear on their ceat professional problem—expanding the
contours of black citizenship. Thatwdanguage had ideological content. It
made many of them sympathize with t@lective right to work. It gave them
a new way of analyzing labor market comr by unions and private employers.
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It turned them towarchew legal tools such as sosieikntific evidence. Indeed,
by the end of the decade it would resaolia new professional agenda coming
to the fore within the civil rights bar.

v. the revolutions of 1938:
legal liberalism and its alternatives

Nineteen thirty-eight is often regaed as a dividing line in American
constitutional law and history—one thsgparates two types of legal liberalism.
One type was what the historian Peter Irons has called a “uniquely modern
brand of legal liberalism” associatedhwihe New Deal lawyers’ attempts to
justify the expansion of the administrative state and regulation of the private
labor market. Its program was “furthering federal power to ensure a basic
standard of living and to counter thegratic swings of the business cycfe.”
That brand of legal liberalism is mgrally thought to have won out among
New Dealers and in the Supreme Court by 1938, in part because of
jurisprudential changes within the Cduthat had been in motion for quite
some time*>°

The civil rights lawyers, in contrasire usually associated with an even
more recent version of legal liberalis-one based on the affirmative use of
litigation to combat race discriminatipmarticularly in public institutions.
Nineteen thirty-eight is the year that Charles Houston emerged victorious in
Missouri ex rel. Gaines v. Cajiadhe first of the Supreme Court victories in
the graduate school discrimination catbes provided the key legal precedents
for theBrownlitigation. That year, Houston sb began to hand off his NAACP
work to his former student, Thurgood Marsh&tfNineteen thirty-eight is also
the year that the Supreme Court decidémited States v. Carolene Proffiicts
That case’s famous footnote four sigmththat the legal liberalism of the New
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Dealers, which required the courts to detelegislative regulation of the labor
market, might not compel the same deference to legislation that evidenced
“prejudice against discretnd insular minorities*° Thus, Carolene Products
appears to be a dividing line betwethe economic populism of the New
Dealers and a newer type of race, rightsd court-centered legal liberalism
that would replace #°!1 offer a different interpretation.

By 1938, the three contending professional identities within the civil rights
bar—voluntarism, antidiscrimination, driMarxist politics—began to converge
into something far more complicated than legal liberalism. The new
consciousness had crystallized in thieking of Raymond Alexander as early
as the fall of 1937. In an address imaade of the annual convention of the
National Negro Congress, the principalternative civil rights group to the
NAACP, Alexander sketched out an agefudahe organization that centered
around what he called the “Right of Eropiment in all industries, of whatever
character,” in which the government exercised control through loans,
contracts, subsidies, or administrative regulaﬁ??n?l’his was an updated
version of Charles Chesnuttéd argument that civil rights laws should extend
to private entities that enjoyed special benefits from the ¥tew deployed
in the context of the New Deal. For Alexander, the expansion of the New Deal
administrative and regulatory state, \Wwhich the state involved itself in the
affairs of putatively private industries, had opened up a new area of civil rights
advocacy.

Charles Houston later offered a simijastification for his litigation on
behalf of black railroad workers, arguitigt the “[bJroader base of struggle is
that principles established in litigaticover railroads will apply to any public
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utility.” *°* By “public utility,” Houston referre to industries that were subject

to significant government regulation and faced limited competition,
envisioning that labor relations inllasuch entities might eventually be
subjected to nondiscrimination mandaf88New Deal and World War Il-era
expansions of federal power made mordhe$e industries visible to civil rights
advocates, resulting in the creation of the Fair Employment Practice
Committee (FEPC) in 1941 at the urgiofylabor leader A. Philip Randolph.
The FEPC mandate was to investigatenglaints of discrimination in war
industries and government. Chicago lawigar| Dickerson, who served as one
of only two African-Americans on the newly minted Committee, hailed the
FEPC as the modern-day equivalentted Emancipation Proclamation. Three
years later, Charles Houston was appointed to the commffi&®y the early
1940s, lawyers like Houston, Dickers@\lexander, and Philadelphian Lewis
Tanner Moore, as well as the NBA itselére devoting significant professional
energy to advocating fair treatment for black workers under the New Deal- and
World War Il-era labor market regulatory schefié.

Extending their professional energies to industrial employment posed a
familiar problem for the civil rights lawyers: The expansion of the New Deal
state threatened to imbue labor unidiiscrimination with the sanction of
positive law. Charles Houston notedathby 1939, two positions had emerged
on this issue within the mainstreanvitirights community—in this case the
NAACP. Proponents of one position aeguthat civil rightsadvocates should
not seek any special protection for nritoworkers under the Wagner Act and
other New Deal-era labor laws becausethe long run, African-Americans,
being disproportionately poorer and wking class, would benefit from the

364. Charles H. Houston, Notes for Address Befiie City Club of Rochester 2 (Mar. 5, 1949)
(unpublished manuscript, ofile with CHHP, Box 163-18).

365. See idlsee algdharles H. HoustonThe HighwayPHILA. AFRO-AM., Sept. 6, 1947, at 7.

366. SedMERL E. REED, SEEDTIME FOR THEMODERN CIVIL RIGHTS MOVEMENT: THE PRESIDENT'S
COMMITTEE ON FAIR EMPLOYMENT PRACTICE, 1941-1946, at 12-17, 33-34, 148 (1991); Earl B.
Dickerson, Our Second Emapation, Speech Delivered on “Wings over Jordan” Program 2
(Jan. 4, 1941) (transcript on file with the William L. Patterson Papers, M-SRC, Box 208-26).

367. SeeAmended Complaint, Wonham v. Penn. Greynd Lines (E.D. Pa. 1940) (No. 1138)
(on file with RPAP, Box 49); Nr'L BAR ASSN, SOUVENIR PROGRAM OF THE SIXTEENTH
ANNUAL CONVENTION (Aug. 1-3, 1940) (on file with RPAP, Box 85); Letter from Maceo W.
Hubbard, Bhd. of R.R. Station Porters, Arfed’'n of Labor, to Interstate Commerce
Comm’n(Sept. 3, 1940) (on file with RPAP, Box 49).
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new regime’® This was a vestige of the familiar Marxist, anti-statist position
that focused on black and white worksity outside the ambit of state power.
Proponents of a second position, Houstusted, thought that the civil rights
community should give only qualifiesupport to the Wagner Act regime,
while simultaneously working for & addition of a nondiscrimination
mandate. Houston counted himself ihe second camp, remarking that “all
Negroes must, it seems to me, endorse the principle of collective
bargaining.®®® This view merged the old Marxist position with the
antidiscrimination framework that Rayond Alexander had articulated in 1931,
and much of the leadership of the ciighhts bar adopted this position. Indeed,

it defined a good part of their agenda floe succeeding decade, as lawyers like
Homer Brown in Pittsburgh and George Crockett in Detroit joined Houston in
battling race discrimination within #81New Deal labor relations regirff@.

A new professional agenda, then, hagstallized for the civil rights bar by
1938 and was in full swing by 1941. Growing out of the boycott movement and
the struggles with New Deal laboranket regulations, it committed the
lawyers to an attack on discrimination in the sectors of the private labor market
in which the government was sigicéintly involved. The new agenda
essentially combined the concerns thé antidiscrimination and Marxist
positions within civil rights politics. Mst of the civil rights bar leadership
struggled to make some accommodatizetween the Newbeal regulatory
state and antidiscrimination policies. Indeed, John P. Davis, the most effective
critic of discrimination in the early Nel@deal, was by this time on the left wing
of the New Deal coalitio?*

The new professional consciousness aldended to the role of litigation
in producing social change. Many &fanh-American civil rights lawyers had
been drawn into the NAACP's litigati@pparatus during the 1930s, displacing
the white lawyers who had once dowted the organization’s important
litigation.®”?Their entry into sustained NAAZwork, however, coincided with
the emergence of a Marxist critique lifigation within the civil rights

368. SeeINT’L LAB. DEF, NATIONAL CONFERENCE WASHINGTON, D.C., PROCEEDINGS AND
ReEPORT16(1939) (on file with CHHP, Box 163-6).

369. Id. (internal quotation marks omitted)

370. Sea\NELSON LICHTENSTEIN, THE MOST DANGEROUSMAN IN DETROIT: WALTER REUTHER
AND THE FATE OFAMERICAN LABOR208-111995);Cunningham supranote 352, at 308.

3. See John P. Davis Predicts New Deal Wioidentified, undated ngspaper article, on file
with author).

372. Sedleier & Rudwicksupranote 137.
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community, which emphasized that thenflamental source of inequality was
rooted in extra-judicial class conflict, and that litigation, by itself, was the
wrong strategy’’® At the same time, W.E.B. Du Bois sparked a firestorm
within civil rights politics by advocating for the voluntarist position, arguing
that African-Americans should makeme accommodation with separate-but-
equal rather than pursuing all availe legal challenges to segregafith.

Thus, when Houston joined the NAAC®s a full-time staff attorney in
1935, he assumed responsibility for aldittng both the possibilities and the
limits of litigation to a sometimes sftical civil rights community. In a
memorandum to the American Fund fBublic Service (the Garland Fund)—
the principal outside funding source fille NAACP’s civil rights litigation—he
argued that litigation would help: “(1p arouse and strengthen the will of the
local communities to demand and fight tbeir rights; [and] (2) to work out
model procedures through actual tests in court which can be used by local
communities . . . on their own initiative and resourc&3This emphasis on
the role of litigation in inspiring local African-Americans signaled the
beginnings of the merger of the antidisgination position with voluntarist
and Marxist anti-legalism.

Houston’s position was also supportby the sociological theories of law
that he had internalized in law scholml.Roscoe Pound’s jurisprudence class,
Houston had absorbed Pound’s charactiristress on the “limits of effective
legal action,*®and in his doctoral writing he had carried Pound’s skepticism
forward, arguing that courts were mgrally ineffective in dealing with
“problems or questions of broad economicsocial policies,” and that “[t]he
courts seem to function best as a great fly-wheel or regulator, which keeps the
rest of the social machine working regularly, but (they do) not supply the
motive power.?’’

When Houston, assisted by Thurgood Marshall, won his first graduate
school discrimination case against the University of Maryland Law School
slightly more than a decade later, fnamed the victory as a confirmation,

373. See supiGection I1.D.

374. SedAVID LEVERING LEWIS, W.E.B. DuUBOIS. THE FIGHT FOR EQUALITY AND THE AMERICAN
CENTURY, 1919-1963, at 334-48 (2000). DuBois was notable for advocating for both the
Marxist and the voluntarist positignwithin civil rights politicsSee idat 302-14, 349-78.

375. Memorandum from Charles H. Houston tbe Joint Comm. of the NAACP and the Am.
Fund for Pub. Serv. (Oct. 26, 193#)croformed dtart 11, Series A, Reel 1 (NAACP).

376. Pound,supranote 192, at 559, 574; Housteupranote 194, at 27.
377. Houston,supranote 203, at 17 (internal quotation marks omitted).
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rather than a refutation, of this view oburt power. In an article entitlddion’t
Shout Too Soohe mobilized Pound’s familiar distinction between “law in the
books” and “law in action,” remindg his NAACP constituency that “[ljaw
suits mean little unless supported bybpia opinion. Nobody needs to explain
to a Negro the difference betweerethaw in the books and the law in
action.”®’®Houston argued that the “real American public’—the “[mlillions of
white people, North, East, West and ev&aouth”—still needed to be convinced
before the legal victory could be effectieThat, he argued, was the “really
baffling problem” raised by the victor§?

The debate over the effectiveness of litigation was renewed in the 1930s,
when the civil rights lawysrturned, in earnest, tine problem of labor union
discrimination. Houston submitted a regst for additional support from the
Garland Fund, this time including a progal “to safeguard the rights of Negro
workers under the collective bargaining ac¢f$.The Garland Fund had a
decidedly leftist orientation, and rs@ members of its board, particularly
Socialist leader Norman Thomas, thoudjt the money could be better spent
on organizing rather than litigatinf? This was now a familiar critique, and
Houston took time to articulate whéitad become a more developed position
on the role of litigation. Writing to another Garland Fund board member, he
noted that “we were aware of the lintitens of trust which are to be imposed
in the courts as instruments of soaihbnge.” Houston explained that (1) “we
use[] the courts as dissecting laboratsrte extract from hostile officials the
true machinations of their prejudices,” (2) “we use the courts as a medium of
public discussion, since it is the one place that we can force America to listen,”
and (3) “we attempt to astate the public into organized forms of protest and
support behind these cases, undee ttheory that a court demonstration

378. Charles H. HoustonDon’t Shout Too So@8 THe Crisis79(1936). Houston’s formulation
in his article was somewhat difémt than Pound’s. Both stres$the need to bring formal
doctrine and social action into line widme another, although Pound’s stress was on
bringing doctrine into compliance with sial action, while Houston’s was the reveSee
Pound,Law in Booksupranote 193, at 12-14.

379. Houston,supranote 378.
380. Id.

381. Memorandum from Charles H. Houston to thes. of the Am. Fundor Pub. Serv., Inc. 5
(June 22, 1937nicroformed okmerican Fund for Public Service Papers (AFPSP), Reel 23
(Scholarly Res., Inc.).

382. Seeletter from Charles Houston, Attorney, Hston & Houston, toRoger Baldwin 1-2
(June 28, 1937) (laying out Thomas'’s conceraisttie lawyers might take “too legalistic” an
approach)microformed dhFPSP, Reel 23 (Scholarly Res., Inc.).
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unrelated to supporting gular action is usually futile and a mere shdt#.”
The explanation apparently convinc&édomas, who wrote Houston that he
had been persuaded that both the schitightion and the labor cases “are the
sort of things that may encouragetiae by the Negroes themselves” and
should therefore be supportétf:

Two years later, with the Supreme Court victory @Gainesin hand,
Thurgood Marshall, echoing Houston, arglthat litigation could help “build
a body of public opinion” in support dhe legal changes that alone would be
ineffective®®>As late as 1948, Loren Miller followed up the victorgtialley v.
Kraemeby arguing that “[t]he legal victory will prove a hollow triumph unless
the battle against residential segregatie also won in the field of public
opinion.”8

When Houston and his colleagues at sl rights bar turned in earnest
to education and labor union cases inldte 1930s, they brought with them a
half-decade of experience respondingvigorous critiques of the efficacy of
litigation, along with their traditional caution about legal strategies that ran
counter to public opinion. Their primgrobjective was to gain a court decree
and make it effective. Most, howeverpeessed skepticism about the ability of
their work to achieve meaningful refosrwithout local and national efforts by
supporters, as well as changes initevhpublic opinion. They were also
beginning to understand thditigation and social moweent politics reinforced
each other—demonstrated, most saliently, by the Supreme Court victory in the
New Negro Alliancase. The civil rights lawyers believed that litigation was a
necessary, but not sufficient, part oetmovement to make African-American
citizenship real.

The merging of the various theories of professional identity that had
competed within the civil rights bar semd 931 reinforced that view. Many of
the reform lawyers’ critics were being drawn into the mainstream civil rights
community, and the mainstream lawydregan to internalize some of the
criticism and apply it to their own work. Loren Miller, for instance, had been
one of the most vociferous of the Marxist critics during the early- and mid-
1930s. By the mid-1940s, however,ll&di was cooperating actively with
Houston, Hastie, and Thurgood Marshall ase of the principal attorneys in

383. Id.at 2.

384. Letter from Norman Thomas to Roger Baldwin (June 28, 1937) (describing the
correspondencejnicroformed xFPSP, Reel 23 (Scholarly Res., Inc.).

385. Thurgood Marshall, Equal Justice Under L'a#6 THE CRISIS199,201(1939).
386. Loren Miller,A Right Secureti66 THE NATION 599, 600 (1948).
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the restrictive covenant litigatiofi’ Similarly, Louis Redding had pushed the
Marxist agenda within the mid-1930s WEP, arguing that traditional civil
rights litigation better served the eds of the talentedenth (the black
bourgeoisie) than those of “the Negro mass[é&{Klonetheless, Redding was
also drawn into NAACP litigation, eveerally handling the Delaware school
desegregation case that would make up part oBtloevnlitigation.*®® Sadie
Alexander had been an articulate moent of voluntarism throughout the
1930s, offering visions of an intraraaialuntarist African-American economy.

But by the end of the decade she had given her qualified endorsement to New
Deal economic regulatioli® On the other side of the ledger, Houston,
Alexander, Hastie, and Leon Ransom had endured withering criticism earlier
in the decade for what many called their legalism, but by 1938 they had
endorsed most of the Marxist-derivedeaga of interracial labor organization,
and had begun to incorporate it into their professional agenda.

Nineteen thirty-eight, therefore, was a dividing line in civil rights and
constitutional history, but not betwedhe economic populism of the past and
the race- and rights-based, court-cemtkrlegal liberalism of the future.
Rather, 1938 divided the competing theories of civil rights lawyering of the
early 1930s from the merged approacthefyears that followed. As they went
forward with the labor market advocacy and the education cases, the civil
rights lawyers remained both cautioabout the efficacy of litigation and
attuned to the possibility that litigath might help generate social action.
Moreover, the black bar leadership rémed just as committed to attacking
discrimination in private economic life #gey were to combating it in public
institutions. Many regarded the econonfitigation as more fundamental. In
1940, for instance, Houston stated tlm&t considered his labor cases to be a

387. See, e, gCLEMENT E.VOSE CAUCASIANSONLY: THE SUPREMECOURT, THE NAACP,AND THE
RESTRICTIVECOVENANT CASESS8,1531959);Miller, supranote 31.

388. Letter from Louis Redding to Joel Springarn 2¢S 2, 1933) (on file with the Joel Spingarn
Papers, M-SRC, Box 95-8)

389. Se&KLUGER, supranote 34, at 429-50; 1 Annette Wod)ak Family of Firsts: The Reddings
of Delaware 262-95 (FdlP93) (unpublished PB. dissertation, University of Delaware)
(on file with the University of Delaware Library).

390. Comparé&adie T.M. Alexander, Untitled Ess@yndated) (on file with STMAP, Box 71)
(criticizing the proliferdon of economic regulation arabvocating intraracial organizing
instead),with Sadie T.M. Alexander, Adéss Delivered in Detroit 8-9 (1939) (on file with
STMAP, Box 71) (advocating widespreasdegament regulation of the economy).
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“greater service” than had been his victory in @ainescase’® Raymond
Alexander, writing at the beginning 4©38 and looking forward to the next
decade of civil rights politics, argued that it would center on:

New political alignments built atommd a labor worker organization
similar to the American Labor Party Movement which, if successful in
molding both the AFL and CIO factions, will be the dominant political
factors that will hold the balance of power in American politics. The
Negro will rise politically as this movement gains headway and will fall
as it fails**?

This vision would remain the core pesfsional consciousness for many leaders
of the civil rights bar until at least the end of World War Il, and it bears little
resemblance to a program centered am#b juristic deployment of rights-
based liberalism. Looking forward frothe World War 1l era, many of these
lawyers envisioned a reform politics that escaped the bounds of the legal
liberalism that has been associated with their legacy.

conclusion

One recent critique of legal liberalidgras defined it as “a cluster of ideas
associated with the Warren Courthe ACLU, the NAACP Legal Defense
Fund” and others, which tookhape around the time of tlB#owndecision and
dominated liberal politics for a half centd.This same scholar concedes,
however, that “[tlhere is no canonicdéfinition of Legal Liberalism, but we
know it when we see i£**In this Article, | have arged that scholars have seen
legal liberalism in the formative erar fmodern civil rights law and politics
only by looking through the lens of the victory in tBeownlitigation itself.
Even many participants in the civil rightslitics of the 1920s, '30s, and '40s
later viewed their own pasts through the len8rdwn thus helping to cement

391. Letter from Charles Houston to Walter Whit@an. 2, 1940) (on file with CHHP, Box 163-
18).

392. Raymond Pace Alexander, The Next Decad@hilosophy of Life for the Negro College
Student of Today, Address Delivered ¥buth Educational Rally, University of
Pennsylvania 11 (May 7, 1938) (on file with RPAP, Box 95).

393. William H. Simon, Solving Problems vs. Claiming Rights: The Pragmatist Challenge to Legal
Liberalism46 WM. & MARYL. REV. 127, 130 (2004).

394. Id.
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an interpretation that made their owsomplicated histories into a struggle to
overturnPlessy v. Fergusmil achiev8rown

| have emphasized the ideological and discursive effdgtoafn on the
history and memory of civil rights law and politics. The legal liberal
interpretation of civil rights history has led scholarly accounts to de-emphasize
or elide much of the story of the era befBrewnthat this Article reconstructs.

If one discards the assumption tHatownis the end point of the story, one
would end up with a history of civil rights lawyering and politics in the era
precedingBrownthat begins not with legal liberalism and the attack on de jure
segregation but rather with race uplift. éauplift, particularly its voluntarist
strand, emphasized lawyers’ everydayactice-oriented work rather than
transformative litigation. The voluntatistrand of uplift counseled the civil
rights lawyers to devote their legalpextise to the support of businesses and
local institutions that they imagined would aid in voluntarist social
transformation. It was voluntarism thaharles Houston sought to put into
practice when he began transformirigward Law School into a school of
“social engineering” through law. He did not imagine that he was training a
cadre of lawyers who would use the courts to overturn segregation. Indeed, he
counseled against such a courseaction. Even in 1933 and 1934, when
Houston was drawn out of the confines 1820s-style race uplift and into a
more sustained engagement with civil tiglitigation, he took time to sketch
the possibilities for local self-organizatithat litigation could create. Houston
and his colleagues did not view themsslas choosing between litigation and
other forms of social transformation.

Some of race uplift's core propositiowere reinforced by the progressive-
realist legal method that Charles Houstomd his cohort of civil rights lawyers
absorbed at Harvard Law School, andtthlouston and William Hastie sought
to put into practice at Howard. Thedal liberal interpretation of the civil
rights lawyers has made them appearaisal from the issues that engaged the
realists: the interdependence of legaform and social action, the policy
judgments that inevitably lie behind the formality of legal argument and
decisionmaking, coercion in the private labor market, and the rise of the New
Deal-era administrative state. This tii@@hal interpretation threatens to
relegate the civil rights lawyers twhat Randall Kennedy has called the

“academic ghetto®°where their intellectual and professional lives are treated

395. Randall KennedyRace Relations Law in the Canon of Legal Acé&8efRDHAM L. REV.
1985, 1990 (2000).
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as involving solely race-related issues disconnected from the larger themes of
American jurisprudence and professionigtory in the twentieth century.

| have also argued that a paralletique of private discrimination and
economic inequality emerged alongside the civil rights lawyers’ attack on
segregated education. Charles Houstdais to labor law in the late 1930s
grew out of an engagement with econormequality that had been present
within the civil rights bar throughoutthe decade. Even race uplift, the
professional language of the 1820mandated a sustained degree of
professional engagement with econonmiequality, albeit on terms that may
sometimes seem strange to modern observers. When the Great Depression
made uplift less tenable, part of theilcrights bar’s reformist energy shifted
into Marxist-derived strategies that wtseled a focus on labor organization
and economic inequality, as well asiaereased skepticism about litigation.
Even lawyers like Houston, Alexander, and Hastie—who did not adopt a labor
focus immediately—were drawn intob& law and into progressive-realist
critiques of coercion in the privatdota market through their involvement in
the black boycott movements. Discrimination by private employers, as well as
the intellectual tools to combat it, alémrced their way onto the civil rights
lawyers’ agenda through New Deal labor market regulations.

Thus, when the civil rights lawyers began to score successes in the
educational reform cases in the 1930syas less a turn to race-based and
noneconomic legal liberalism than partaotomplicated series of professional
impulses that would count the ldevement of something like thBrown
decision as only one of its objectivésdeed, it suggests that the famous
Carolene Produat®ment’splace in constitutional history, at least as it applies
to the civil rights lawyers, should be reframed as the opening wedge of
something quite different than racand rights-based legal liberalism.

Of course, the World War Il era, where this Article ends its story, does not
extend to 1954. It is possible thatpervasive, coherent, and stable legal
liberalism emerged by the time of tiB¥own decision, and presented the
choices that have been outlined in tegisionist literature: litigation versus
extra-judicial social transformatiorljberal rights formalism versus more
robust forms of socio-legal discoursmd integration versus intraracialism.
However, there are reasons to doubt this. It would seem unlikely, for instance,
that a civil rights politics that had &e protean, plural, and heterogeneous for
so long would become stable, unilinear, and hegemonic in the decade that
separated the end of World War Il frotine middle of the 130s. Moreover, at
least some within the African-Americaivil rights bar leadership, such as
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Detroit lawyer George Crockett, lateemembered that they adhered to a
decidedly un-legal liberal politics into the 1968%.Civil rights politics
undoubtedly became more recognizalihgial by the 1950s than it had been a
decade before. However, liberalism, likethdants of civil rights politics that
preceded it, almost certainly containégs own plural, discontinuous, and
dissenting voices.

Historians inevitably impose their ownterpretive frameworks in order to
organize knowledge of the past. | have argued that the legal liberal framework
is one that cannot be squared with a sustained engagement with the history of
civil rights lawyering in the pr8&rownera, and thus has outlived its usefulness.
Revisionists have often deployed thiea of a disempowering past as a
counterpoint for imagining a better fute. Perhaps instead, the seeds of a
better future can be found in an engagement with a past that is often as
complex and polymorphous as any imagined progressive future.

396. Sednterview by James M. Mosby, Jr. wittre@ge W. Crockett, in Detroit, Mict{July 9,
1970) (transcript on file with the Ralph Bunche Oral History Collection, M-SRC)
(recalling Crockett's participation in laboorganizations, challenges to economic
discrimination, left-wing causes, andettSouthern civil ghts movement)see ald®rown-
Nagin, supranote 13, at 1913-17, 1966-70 (critiguderrick Bell's analysis of the choices
available to civil rights lawy® litigants, and African-Ame@aa communities in the decades
afterBrowr).
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